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I. Introduction to Arbitration Law

a. Attitudes toward arbitration have ebbed and flowed.  In the 40s and 50s, began to have pro-arbitration sentiments.  

i. Now a little more controversial b/c certain large interests decided they like arbitration – and it appears in a number of consumer contracts. 

b. General characteristics of arbitration: 

i. Form of ADR, along with mediation and negotiation

ii. Parties must agree to arbitrate. 

iii. Arbitrator does the decision making. 

1. Can be one or three, under FAA rules. 

2. Can be structured or casual.  

3. Arbitrator isn’t always a lawyer, esp. in construction.  

iv. Arbitrator’s decision is imposed on the parties. 

1. After a hearing. 

2. May or may not have a written opinion.  

v. Judicial review available, but courts are highly deferential to arbitrator decisions.  

vi. Traditional Pros: 

1. Supposed to be faster. 

2. Scope of review is narrow

a. For fraud, misrepresentation of qualification, failure to disclose relation to one of the parties. 

3. Relaxed rules of evidence 

a. Hearsay admitted. 

b. AAA had no provision for depos until recently.

vii. Cons to arbitration: 

1. Arbitration costs. 

2. Arbitration clauses can rule out punitives.  

3. Arbitration clauses in new home purchases can limit the statute of limitations (not anymore.) 

4. Selection of forum clauses are valid.  

5. Partial or one-sided procedures (most). 

viii. For example, NASD requires that if you work for a securities broker, you’ll agree to have any dispute arising arbitrated by people with securities experience.  They’re usually company-heavy awards. 

ix. FAA and state statutes govern arbitration. 

1. Only recently, in 90s, that it became clear with Allied Terminix decision, how wide the FAA applied.  

2. Also kinds of state arbitration, like court-annexed arbitration for low-level disputes.  Must arbitrate before you litigate.  (Can have de novo court proceeding if still unhappy.)

x. Terms: file a demand, have a hearing, get an award, parties are claimant and respondent. 

c. Arbitration organizations exist to provide arbitrators, rules.  

i. Organization rules typically determine when complaints can be filed, when response is due, etc. 

ii. Organizations provide a panel – different rules for different industries.  

1. AAA has 15 sets of rules.  

2. The most important are employment, commercial, and construction.  

d. Overall procedure: 

i. Must have agreement to arbitrate.

1. Arbitration is “a matter of contract and a party cannot be required to submit to arbitration any dispute which he has not agreed to submit.”  Steelworkers v. Warrior & Gulf Co.
ii. Demand arbitration.  

1. File demand and serve on other side. 
2. Describe the dispute.  
3. Other side responds/makes counter claims.  
iii. Some discovery. 

iv. Hearing. 

v. Award. 

1. Normally not a reasoned decision (although more lawyers are requiring this.) 
2. Minimizes the risk of looking stupid (often aren’t lawyers.) 
3. Could write a companion letter  
4. Or b/c three arbitrators agreed on the result, but not why.  

e. Federal Arbitration Act of 1925 

i. Unanimously passed  based on NY arbitration law.  

ii. Definitions §1

iii. Act states that arbitration agreements contained in Ks involving maritime transactions or interstate commerce are “valid, irrevocable, and enforceable, save upon such grounds as exists at law or in equity for the revocation of any K.”  §2

1. This is the heart of the act.  

iv. Empowers federal courts to grant a stay of litigation for any issue referable to arbitration under a valid agreement.  §3

v. Courts can grant motion to compel arbitration when one party refuses.  §4

vi. How arbitrators are named if not specified in agreement.  §5

vii. Application to compel arbitration shall be made and heard in the same manner as motions.  §6

viii. Procedures §7

ix. If admiralty arbitration, can begin proceeding by libel & seizure of the vessel according to admiralty rules.  §8

x. Award of arbitrators – once award entered, any party can apply to court to confirm award §9

1. Arbitration awards not self-executing. 

xi. Vacation of awards §10 

1. Very narrow grounds: 

a. Corruption, fraud, or undue means

b. If evident partiality or corruption in arbitrators

c. Where arbitrators are guilty of misconduct in refusing to postpone hearing, to let in evidence, any other misbehavior. 

d. Where arbitrators exceeded their powers or imperfectly executed them. 

2. If award vacated and time within the agreement required the award to be made hasn’t expired, the court can direct a rehearing.  

xii. Modification of awards §11

1. More common to have award revised than to have it vacated. 

xiii. Notice of motions to vacate or modify, service, stay of proceedings §12

1. Important!  

2. Time limit on motion to vacate – 3 months. 

3. But doesn’t seem to have a time limit if you’re moving to confirm an arbitration award.  

xiv. Papers filed with order on motions; judgment; docketing; force and effect; enforcement §13

xv. No application to contracts before 1926 §14

xvi. Inapplicability of Act of State doctrine §15

xvii. Taking appeals §16

xviii. Policy was to: 

1. Be faster than courts 

2. Cheaper than courts

3. Reach a just decision

II. State vs. Federal Law

a. FAA left open a number of questions about the role of state law.  

i. In diversity case, is the issue of arbitration substantive or procedural for determining whether to apply state substantive law under Erie?  

ii. Does act only apply to federal law issues in federal courts, or to state law issues brought in federal courts under courts’ ancillary jurisdiction? 

1. FAA: arbitration agreements are valid, enforceable, and irrevocable, and called for federal courts to enforce arbitration by staying any litigation.  

b. Southland Corporation v. Keating

i. SCOTUS, 1984 

ii. When a state statute or ruling conflicts with what the FAA says about arbitration agreements, the FAA preempts it.  

iii. Issue: whether CA franchise investment law (which invalidates certain arbitration agreements covered by FAA) violates the supremacy clause AND whether arbitration under FAA is implied when a class action structure is imposed on the process by state courts. 

iv. FAA rests on authority of Congress to enact substantive rules under the Commerce Clause. 

1. Act applies if in state or federal court to contracts “involving commerce.”  Court views “involving commerce” requirement not as limitation on federal courts but necessary qualifications on the statute to apply in state & federal court. 

c. CA law frustrates congressional intent.  

i. Legislative history of FAA: 

ii. Supports O’Connor’s dissent in Southland, b/c history says whether agreement should be enforced is issue of procedure to be determined by the law court in which the proceeding is brought – NOT substantive law! 

iii. BUT: SCOTUS has ruled the FAA is based on Congress’s power to regulate interstate commerce, so applicable in state courts and federal courts. 

d. Jurisdictional anomaly: 

i. Arbitration is substantive for Erie purposes (Bernhardt), but in Prima Paint, court holds that FAA was based on Congress’s power to regulate interstate commerce ( making FAA applicable in state and federal courts. 

ii. FAA doesn’t create federal question jurisdiction.  

e. Perry v. Thomas: 

i. Issue: whether or not the FAA preempts restrictions on arbitration enacted by state legislatures. 

ii. SCOTUS: non-waiver clause is preempted by FAA. 

iii. Important FN: 9.  

1. State law is important and applicable when determining issues about validity, revocability, and enforceability of contracts generally. 

f. Volt Information Sciences v. Board of Trustee of Stanford: 

i. SCOTUS, 1989  - choice of law supplants FAA

ii. CA act contained provision allowing court to stay arbitration pending resolution of related litigation. 

iii. Construction Ks with Stanford – arbitration clause if any dispute arises.  Stanford doesn’t want arbitration b/c didn’t have agreement with the other parties involved. 

iv. Court: this provision doesn’t violate the FAA b/c they agreed their K would be governed by the law of the place the project is located, which is CA.  

v. Case strangely out of line with others; Rehnquist does suggest the agreements aren’t valid, but as matter of judicial and arbitrable efficiency, it’s OK for the suit to proceed first.

1. Never been overruled. 

vi. Brennan’s dissent: choice of law is picking the state, not state vs. federal.

g. The reach of the FAA: 

i. Allied-Bruce Terminix v. Dobson 

1. SCOTUS, 1995 – important case. 

2. Issue is about the reach of §2 of the FAA – makes enforceable a written arbitration agreement provision in a K “evidencing a transaction involving commerce.”  

a. AL statute: pre-dispute agreements are void and unenforceable (very pro-plaintiff).  

3. Court: arbitration agreements should be given broader application, not smaller.  

a. Broad interpretation is consistent with the act’s purpose.  

b. Look at “commerce in fact” not what the parties initially thought it meant. 

ii. After Allied-Bruce Terminix, argue an agreement is covered by the FAA by looking at supplies, where customers are, where the money’s going.  

iii. US v. Lopez

1. SCOTUS, 1995

2. Court struck down federal statute for exceeding scope of Congress’s authority under commerce clause.  Congress has power to regulate under commerce clause: 

a. Use of the channels of interstate commerce

b. The instrumentalities of interstate commerce, or persos or things in interstate commerce,

c. Those activities having substantial relation to interstate commerce. 

3. This might have some bearing on future FAA cases. 

III. Enforceability of Agreements to Arbitrate: 

a. Overview: 

i. Because arbitration is contractual, can’t enforce agreement vs. someone who hasn’t signed onto it.  Arbitration decisions can be limited to what the parties want them to be limited to – and so arbitrators are expected to base awards on the specific terms the parties agreed to. 

ii. Many arbitration clauses include words “all disputes that arise out of or in relation” to specific transaction.  

iii. Initially courts interpreted arbitration of K disputes but not ancillary or tort claims, but that started to change in the 1980s.  

b.  Mitsubishi Motors Corporation v. Soler Chrysler – Plymouth

i. SCOTUS, 1985: 

ii. FAA applies to statutory claims, as well as to other claims. 

1. It’s certainly not clear from the FAA that statutory claims could be arbitrated.  

iii. Here, FAA applies to Sherman Act violations. 

iv. Test: two step inquiry: 

1. Determine whether the parties’ agreement to arbitrate reached statutory issues. 

2. If so, considering the legal constraints external to the parties’ agreement, see if they foreclosed arbitration of those claims.   

v. Here there’s a foreign arbitration issue: attitude is that even if the Japanese screw it up, then a court can refuse to enforce a foreign arbitration award if against public policy.  

1. Note: foreign forum clause (where dispute is resolved) is different than foreign arbitration clause (where arbitration happens).  

vi. From the notes: 

1. Another option might be to file suit in US, and when company comes in to press the arbitration clause, argue that they can’t get an effective hearing in the other country.  

c. Shearson/AmEx v. McMahon 

i. SCOTUS, 1987

ii. Claims deriving from Securities Exchange Act and RICO claims must be arbitrated.  

1. FAA mandates enforcement of arbitration agreement.  

2. McMahons argue that 10(b) doesn’t allow arbitration, but Congress didn’t specifically address question of arbitrability of 10(b) claims – so it’s enforceable. 

3. Court is going to enforce arbitration unless it’s clear from statutes that those types of statutory claims are going to be exempted from the reach of the FAA.  

iii.  Note: have never seen a case dealing with brokerage/securities where defeat arbitration clause!  People try and fail.  

d. Rodriquez de Quijas v. Shearson/American Express

i. SCOTUS, 1989: 

ii. Court overrules the Wilco case as coming from old judicial hostility to arbitration.  

iii. Dissent: Wilco had been around for 35 years and Congress never felt compelled to overrule it with more legislation. 

e. Two trends: 

i. In international transactions, concerns fro international comity led to enforcing statutory claims as well as non-statutory claims even if they were not enforceable domestically! 

ii. Statutory claims in broad arbitration clasues are arbitrable unless Congress indicates doesn’t want them to be. 

1. Series of decisions on SEC claims: rejectin of Wilco as hostile to arbitration.  (but perhaps there was reason for that judicial skepticism!)

f.  Gilmer v. Interstate/Johnson Lane Corp. 

i. SCOTUS, 1991: issue is whether an age discrimination claim can be arbitrated.  It can! 

ii. No evidence in ADEA legislative history to suggest Congress wanted to exclude it from arbitration.  

iii. Gilmer contends: deprives P of judicial forum, inadequate procedures, biased panel, discovery more limited, no written opinions, can’t further purposes of ADEA, unequal bargaining power of parties.  

iv. Court: pretty much tough shit.  

1. Rules against biased panels and procedures. 

2. No need to require more discovery than other cases. 

3. No indication of unequal bargaining power.  (But possibly this would be way out if P wasn’t as savvy a businessman.) 

a. “mere inequality in bargaining power, however, is not sufficient reason to hold that arbitration agreements are never enforceable in the employment context.” 

4. Distinguishing the Gardner-Denver cases: 

a. Those cases didn’t involve enforceability of agreement to arbitrate statutory claims.  

b. Arbitration in those cases was part of a CBA – claimants were represented by unions.  Concern there was tension between collective representation and individual statutory rights.  

c. Those cases weren’t decided under the FAA.  

g. Class Action & Waiver of Substantive Rights: 

i. Principle: arbitration of statutory rights is permissible so long as the arbitral forum is adequate to protect the statutory substantive rights. 

ii. Often dispute is over whether the P really agreed to the clause.  

1. They can be something like the back of a bank statement!

iii. Class actions: 

1. Truth in Lending Act: OK to arbitrate but if class action, banks move to dismiss and enforce arbitration. 

a. Big companies have arbitration agreements to bar class action arbitration.  

2. 3rd Circuit: burden of establishing that Congress meant to preclude litigation is on the party trying to avoid arbitration.  

a. TILA statute issue: TILA public policy goals: not meant to encourage private attorneys general – not for private grievances. (!) 

b. Court looks at effects of arbitration on private litigation.  

3. Most federal courts reject class-wide basis for arbitration.  

a. Two states have held a court can compel parties to arbitrate on a classwide basis when arbitration agreement is silent on the subject and interests of equality and efficiency are served. (SC & CA). 

b. BUT: can do it if arbitration clause specifically authorizes maintenance of class actions. 

IV. Labor Arbitration: 

a. Contracts of exclusion from FAA: 

i. Dealing with aspect of Gilmer, about “interstate commerce.” Gilmer majority didn’t consider argument that the P’s claim couldn’t be compelled b/c it fell into those “contracts of employment” for foreign or interstate commerce.  

ii. Circuit City v. Adams

1. SCOTUS, 2001 

2. §1 of FAA excludes “contracts of employment of seamen, RR EEs or any other class of workers engaged in foreign or interstate commerce.”  

a. Most circuits hold that it exempts Ks of employment only from transportation EEs, but not other major employment Ks.  (9th was opposite.) 

b. Court rules that majority is correct.  

3. Employment agreement had arbitration clause; EE filed employment discrimination suit in state court and asserted claims under CA’s fair employment and housing act and tort theories. 

4. CC filed in federal court to compel arbitration. 

5. SCOTUS: worker isn’t exempt.  

a. Uses canons of construction: ejusdem generis.  Construes general rules as specific words.  

b. Doesn’t look at legislative history.  

c. Not going to accept argument that this attributes irrational intent to Congress.

6. On remand: 

a. 9th found the arbitration agreement was unconscionable and unenforceable on three grounds: 

i. didn’t require CC to arbitrate its claims

ii. DRA limited relief otherwise recoverable

iii. DRA required EEs to pay half of the arbitrator’s fees.  


iii. Any wiggle room after this case? 

1. Warehouse workers handling goods? 

2. People unloading goods off ship?  Loading into RR car or truck?  Better argument here.  

b. Arbitration under Labor Management Relations Act (“LMRA”): 

i. Section 301(a): labor arbitration pursuant to CBA is governed by this section.  (Section 301 doesn’t mention arbitration at all, but provides jurisdiction in federal courts to enforce CBAs – enables ERs to enforce promises not to strike that were contained in CBAs).  

1. Most courts hold this section is more than just jurisdictional: authorizes federal courts to fashion federal law for enforcement of CBAs.  

ii. Textile Workers Union v. Lincoln Mills of AL

1. SCOTUS, 1957

2. Agreement provided that there would be no strikes or work stoppages and that grievances would be handled pursuant to specified procedure (arbitration).  

3. Case involves specific grievances that concern workloads and assignments – grievances processed through the various steps in the procedure and ended by the ER.  

4. Congress wanted to promote CBA that ended with agreements not to strike.  

a. Arbitration is the quid pro quo for not striking. 

5. Whose substantive law?  

a. State law, if compatible with purpose of 201, can be resorted to find the rule that will best effectuate the policy. 

b. BUT: authorization for federal courts to create federal labor law.  

iii. Notes: Generally federal arbitration law is governed by 301 rather than FAA.  

iv. Local 174 v. Lucas Flour 

1. SCOTUS, 1962: company and union had CBA that called for arbitration of any difference as to the true interpretation of this agreement. “during such arbitration, there shall be no suspension of work.” 

2. After a union strike, company filed in state court and was given damages; state court said “strike was violation of the CBA.” 

3. SCOTUS found that state court erred when applying state law to 301 case – “substantive principles of federal labor law.”  Need to “promote industrial peace” by having uniform federal law. 

a. As matter of substantive federal law, parties agreed not to strike at all.  The clause was read more broadly than that.  


v. Notes: 

1. Volt: situation where parties agreed that CA law would apply in arbitration.  But in Lucas, no one was trying to invoke state law.  Issue was scope of collective bargaining agreement under federal law. 

2. Parties can counteract the impact of Lucas Flour by stating in the CBA that although there is an arbitration provision, the union may strike.  Court would enforce this. 

3. After Lucas, courts imply a no-strike clause into CBA with applicable arbitration clause.  BUT: courts won’t imply arbitration clause where there is applicable no-strike clause.  

vi. Steelworkers v. Warrior and Gulf Navigation Co.

1. SCOTUS, 1960: EEs locked out, despite CBA that said ER wouldn’t lock out EEs.  ER refused arbitration.  

2. “CBA is effort to erect a system of industrial self-government….arbitration is the mans of solving the unforeseeable by molding a system of private law for all the problems which may arise and provide for their solution…” 

3. CBA is more than a contract; “it is a generalized code to govern a myriad of cases which the draftsmen cannot wholly anticipate.”  

4. “An order to arbitrate the particular grievance should not be denied unless it may be said with positive assurance that the arbitration clause is not susceptible of an interpretation that covers the asserted dispute.  Doubts should be resolved in favor of coverage.” 

5. This is a dispute for the arbitrators, not the courts.  

6. After this case, presumption is that when parties agree to arbitrate, any dispute is within the arbitration clause unless they expressly contract otherwise.

a. To overcome the presumption, would have to look at interpreting the contract – past practices, possible extrinsic evidence.   


V. Defenses to Arbitration: 

a. Usually when one side wants to arbitrate, the other doesn’t.  

i. Why? 

1. Worry about the arbitral panel

2. Party might want to raise particular legal claims

3. Party might want the discovery tools of litigation

4. Party might want remedy powers of a court. 

b. A party can resist arbitration if it can assert a defense in law or equity that would revoke the contract that gives rise to the arbitration.  

i. §2 of FAA.  

ii. Defenses get raised in two contexts: 

1. If one party brings court action, the other can move for stay of judicial proceedings under §3 of FAA, on the grounds that the dispute is subject to arbitration.  

a. Court should stay proceedings until arbitration. 

2. Or, party who wants arbitration can bring court petition under §4 to compel arbitration. 

a. Court should make the order. 

3. In either case, opponent has to assert valid defense in order to avoid arbitration.  

c. The defenses: 

i. Arbitrability: (or non-arbitrability)
1. Essentially: one party hasn’t agreed to arbitrate.  
2. First Options of Chicago, Inc. v. Kaplan 
a. SCOTUS, 1995

b. Issue is over whether the parties actually agreed to arbitrate at all.  

i. Court: No.  

c. Kaplans decided to arbitrate, but then appealed based on arbitrability! Kaplans said they hadn't signed the doc that required them to arbitrate.  Filed written objections with arbitrators to that effect; 

d. Arbitrators decided they had the ability to decide the merits of the dispute – and did so in favor of First Options. 

e. Court determines two questions: 

i. Should courts decide whether an arbitration panel has jurisdiction over merits of a particular dispute? 

1. Parties who have not agreed to arbitrate will normally have a right to court’s decision about the merits of its dispute.  

2. BUT: if parties have agreed, then they’ve relinquished a lot of the right’s practical value.  

3. Court says to look at what the parties intended. 

4. Court agrees with First Options that court must defer to arbitrator’s arbitrability decision when the parties have submitted it to arbitration. (But that doesn’t help in this case, b/c Kaplans didn’t agree.) 

5. When deciding this, courts should apply ordinary state law principles.

6. Courts shouldn’t assume the arbitrators agreed to arbitrate arbitrability unless there is clear and unmistakable evidence that they did so. 

7. So if didn’t clearly agree to submit the question of arbitrability to arbitration, then courts should do independent review. 

8. (note: Kaplans took a risk here by going to arbitration.  Otherwise, might have “impliedly” consented to arbitration by going!) 

ii. Should courts review DC’s denial of motion to vacate commercial arbitration award de novo? 

1. Yes.  Should apply ordinary standards when reviewing DC decisions upholding arbitration awards.  


3. Howsam v. Dean Witter Reynolds, Inc. 

a. SCOTUS, 2002

b. Company went to court to get declaratory order that parties’ controversy was too old and thus unable to be submitted to arbitration.  

c. Court: arbitrator should decide if the time limit rule should apply.  

i. The normal presumption is that arbitrator decides contractual timeframes.  

d. Issues that courts should decide: 

i. Gateway disputes.  

1. Issue about whether you agreed to arbitrate at all is a “gateway” or “First Options” dispute.  

ii. Disagreement about whether arbitration clause in a binding K.  

iii. Whether clause providing for arbitration of various grievances covers claims for damages for breach of no-strike agreement.  

e. Issues courts shouldn’t decide: 

i. Procedural questions growing out of the dispute and bear on final disposition are for the arbitrator. 

ii. Arbitrator should decide allegations of waiver, delay, or like defense to arbitrability.  

iii. In the absences of agreement to contrary, issues of substantive arbitrability are for court to decide and issues of procedural arbitrability (time limits, estoppel, laches, notice – etc.) are for the arbitrators.  


4. Pacificare Health Systems v. Book

a. SCOTUS, 2003 

b. Scalia opinion – unanimous view of court (well, 8) that doctor’s disputes with Pacificare is subject to arbitration, even though they’ve brought RICO claims.  

i. Difference here from Shearson v. McMahon?  One party’s K says no punitives.  Question about whether RICO treble damages are appropriate. 

c. Specifically, court doesn’t think it’s ripe to get involved.  

i. Court doesn’t know how the arbitrators will rule – how it would construe the remedial limitations of the arbitration clauses, etc.  

ii. SCOTUS precedents & two of the Ks in issue made it clear that provisions precluded awarding treble damages. 

d. Problems: what if arbitrator does limit the damages and someone appeals b/c of error of law of RICO? 

e. Bottom line: arbitration is to be a different procedural model, not to limit or to change substantive aspects of the law. 

5. Green Tree Financial v. Bazzle: 

a. SCOTUS, 2003

b. Customers had claims coming from commercial lender.  There were Ks with arbitration clauses.  One provided that “all disputes, claims, or controversies arising from or relating to this K or the relationships which resulted from this K…would be resolved by binding arbitration by one arbitrator selected by us with the consent of you.”

c. Also: was governed by FAA.  

d. Problem: company didn’t provide particular type of notice that was required by SC statutes.  

e. One proceeding was certified as class action and court entered order compelling arbitration (this in state court). Arbitrator awarded more than 10 million in statutory damages and atty fees. 

f. The other proceeding chose arbitrator (same one who decided the first dispute) and who again awarded 9 million to second class.  

g. SC SC said that since Ks were silent on issue of class arbitration, that it was OK.

h. SCOTUS can’t reach majority decision, but vacates and remands.   

i. Four justices write that there was preliminary question as to whether the Ks were silent on class arbitration or if instead the Ks prohibited class arbitration. 

ii. This preliminary question was matter of K interpretation and was for arbitrator to decide. 

iii. Strong likelihood that arbitrator’s decision was reflecting the court’s interpretation, rather than arbitrator’s interpretation.  


ii. Mutual Assent: 

1. If court is petitioned to stay litigation under FAA §3 or compel under FAA §4, court must use two-step inquiry. 

a. Must determine if there’s a valid agreement to arbitrate between the parties

i. This involves validity of K on the basis of state contract law. Looks at mutual assent, consideration & statute of frauds. 

b. Must determine if the dispute falls within the arbitration clause. 

i. Court interprets based on FAA’s presumption of arbitrability.  


iii. Fraud, Illegality, and Separability Doctrine: 

1. Fraud in the Inducement

a. Ericksen v. 100 Oak Street

i. CA SC, 1983

ii. Issue is if a party to an agreement which includes an arbitration clause can bypass arbitration and invoke jurisdiction of the courts by asserting the agreement was the product of fraud. 

1. Dispute is about an office building that had defective a/c  -- halfway through lease term, lessee moved out of the building.  Filed suit seeking damages, etc. Lessor filed petition to compel arbitration.  

iii. CA adopts majority rule: 

1. Scope of arbitration is a matter of agreement between the parties.  IF they want to limit the scope of arbitration for fraud, then they can – but it’s an issue for the arbitrator to decide.  

2. Illegality of part of K doesn’t nullify an agreement to arbitrate.  (If K is broad enough to include claim of fraud in the inducement of the K itself, that was question for arbitrator to decide.)

iv. Policy: if participants begin to assert all possible legal or procedural defenses in court proceedings before arbitration even gets going, arbitration would grind to a halt – would defeat one of the main reasons for arbitration (fast & cheap).  

b. Notes on Prima Paint: 

i. In Prima Paint SCOTUS ruled that allegations of fraud in the inducement didn’t defeat a duty to arbitrate under the K.  

ii. “Except where the parties otherwise intended, arbitration clauses as a matter of federal law are ‘separable’ from the Ks in which they are embedded and that where no claim is made that fraud was directed to the arbitration clause itself, a broad arbitration clause will be held to encompass arbitration of the claim that the K itself was induced by fraud.” 

iii. Support for separability doctrine comes from §4 of the FAA, which states courts must compel parties to arbitrate a dispute “once it is satisfied that ‘the making of the agreement for arbitration or the failure to comply is not in issue.’” 

c. Casebook questions: 

i. Is separability doctrine consistent with holding in First Options? 

1. FO: whether party agreed to arbitrate at all is for court to decide; must be clear & unmistakable evidence that party agreed to arbitrate. 

2. Erickson & PP: separability doctrine doesn’t require arbitrator do determine the allegation of fraud goes to the arbitration clause itself.  

ii. Under Prima Paint, it’s possible for K alleged to be invalid b/c it was inducted by fraud to still require the issue of fraud arbitrated under the arbitration clause in the K! 



d. Chastain v. The Robinson-Humphrey Company, Inc

i. 11th Circuit, 1992

ii. P claimed she’d never signed or agreed to the arbitration agreement and that her signature was a forgery.  Securities firm agreed she didn’t sign, but sought arbitration anyway! 

iii. Court: undisputed that party seeking to avoid arbitration didn’t sign the K – and that calls into question the entire agreement.  

iv. PP doesn’t extend to require arbitrators to adjudicate party who didn’t sign an agreement. 

v. The company’s issues: 

1. Whether party ahs authority to bind another to arbitration agreement & whether party can ratify an arbitration agreement by conduct – should be decided in trial court before final resolution of motion to compel arbitration.  

e. Issues subject to separability: 

i. SoL, interpretation of clause, class arbitration

ii. Illegality of K isn’t necessarily subject to separability.  (It’s case by case analysis.) whether there was an agreement at all or if there was a forgery – better decided by courts.  

f. Judge Easterbrook in Sphere Drake discussed how claim that no K was ever formed differs from other challenges of K formation.  

i. PP holds that unless arbitration clause excludes disputes, arbitrator resolves a claim of fraud in the inducement.  

ii. Claim of fraud in the inducement is “we wouldn’t have signed this K if we’d known the full truth about the other party.” 

iii. Fraud in the inducement doesn’t limit the fact an agreement was reached.  BUT: whether there was any agreement is a different question.  

1. That case is more like: the agent didn’t have authority to sign the K.  That goes the court.  



2. Illegality & Limits of Separability: 

a. Separability not limited to defense of fraud, often to other K defenses such as mistake, impossibility, duress, unconscionability, and illegality. 

b. Separability is restriction on types of K defenses that bar arbitration.  

c. Party Yards v. Templeton

i. Fla App, 2000

ii. Lending agreement allegedly violates usury statutes.  

1. To show K is usurious, must prove: 

a. Express or implied loan

b. Repayment requirement

c. Agreement to pay interest in excess of legal rates

d. Corrupt intent to take more than the legal rate for use of the money loaned.

2. Issue is whether K that violates state law and is criminal can be referred to arbitration.  Answer?  No.  

3. Prima Paint doesn’t apply.  As matter of law, usury violation doesn’t arise under agreement, but arises under state statutory law.  Arbitrator can’t order a party to perform an illegal act.  

iii. Party who alleges and offers colorable evidence that a K is illegal can’t be compelled to arbitrate threshold issue of the existence of the agreement to arbitrate.  Only court can make that determination.  

1. b/c there’s sufficient evidence, K must go to trial court.  

d. Buckeye Check Cashing v. Cardegna

i. Fla  App, 2002

ii. Customers brought class action against Buckeye for violation of usury statutes.  Buckeye made a motion to compel arbitration that was denied at the trial court level.  

iii. Court of appeals: this is a broadly phrased arbitration agreement.  Court is going to enforce it, even though there are claims that it’s criminally usurious.  

1. Reliance on Chastain doesn’t work b/c in Chastain the P hadn’t even signed the agreements.  

iv.  This isn’t a terribly convincing argument… 


3. Adhesion Ks, Duress, and Unconscionability 

a. Graham v. Scissor-Tail, Inc. 

i. Cal, 1981

ii. Major national precedent case. 

iii. Dispute between Bill Graham & performers; the K was a standard musicians’ union K with a standard arbitration clause requiring parties to arbitrate disputes, but only before arbitrators from the performers’ union. 

iv. BG sues and the D petitions to compel arbitration.  The TC ordered arbitration. 

1. First arbitration was without any hearing, and on the rehearing, it was a former union exec as arbitrator. 

v. The court holds this is an adhesion K. 

1. One party has huge power and imposes terms on the other party. 

2. “to describe a K as adhesion in character is not to indicate its legal effect.  It is rather “the beginning and not the end of the analysis insofar as enforceability of its terms is concerned.”  

3. These Ks are still valid unless there’s one of the limitations present: 

a. K or provisions that aren’t within the “reasonable expectation of the weaker party” will not be enforced.  (not the case here.) 

b. K or provisions are unconscionable – that won’t be enforced. 

i. This is the case.

vi. These are issues for the courts to decide.  

1. On a case by case basis. 

2. If the agreement to arbitrate is “essentially illusory” if there aren’t “minimum levels of integrity.”  The court decides these minimum level of integrity.  

vii. Court decides this is unconscionable & unenforceable.  Minimum levels of integrity don’t encompass having union of one of the parties as arbitrator. 

viii. Court remands to TC to vacate its order compelling arbitration.  BUT parties can still arbitrate as they’d agreed to it! 



b. Hope v. Santa Clara Superior Court

i. Cal. App. 1981

ii. CA statute stated can’t be required to arbitrate claims for unpaid compensation.  But the Ks say EEs will arbitrate any claims arising from employment or termination.

iii. The arbitrators would be affiliated with the NYSE. Court says they’re presumptively biased.  

iv. Court concludes, based on Scissor Tail, that arbitration provisions in the K were unconscionable & thus unenforceable. 

v. Presumption of bias doesn’t disappear just b/c decisional power of Chairman gets delegated; also, bias doesn’t go away just b/c there are rules requiring arbitrators to be not engaged in securities business, only giving the non-member one peremptory challenge, or granting director of arbitration authority to disqualify arbitrator. 

vi. Would only get fairness through procedure where selection of arbitrators is by parties to the dispute or by a truly neutral party. 

c. Broemmer v. Abortion Services of Phoenix

i. AZ SC, 1992

ii. P forced to sign arbitration agreement where arbitration would be mandated and arbitrator would have to be OB/GYN.  

iii. Court: this is K of adhesion. Still enforceable unless unreasonable expectation of the party or it’s unconscionable. 

iv. Here, P doesn’t even remember signing the K, the clinic couldn’t even show that it was their procedure for staff to explain the K to parties! 

v. P’s atty did a great job of using the facts – woman was young, inexperienced, pregnant.  

d. Consent in Consumer Arbitration: 

i. Often consumers will try to say they didn’t truly assent.  It’s worse in cases where the merchant belongs to a trade assn that advocates standard procedure and the Ks incorporate the rules of a given trade assn without mentioning that arbitration is component of the rules! 

ii. While true that parties are responsible for the Ks they sign, even if they haven’t read them, a competing principle of K law is that party isn’t bound by contractual terms which he’s unaware of and had no reason to suspect were in the K. 

iii. Since 80s courts have been enforcing these anyway.  Only state laws governing enforceability of Ks generally can be used as defense to arbitration under FAA. 

iv. Under general K law, courts have some latitude to protect consumers, but doesn’t exist in arbitration setting. 

v. Still, some courts are leaning in other way. 

1. Rosenberg v. Merrill Lynch: 1st Circuit held EE didn’t have to arbitrate her employment discrimination claim b/c ML didn’t give her the rules.  Question is which party should bear the risk of EE’s ignorance.  

e. Sutton’s Steel & Supply v. Bellsouth Mobility

i. LA App. 2001

1. Class action against Bellsouth for improper charges.  

2. BS filed motion to compel arbitration and Ct of App consolidated with unlodged appeal. 

3. Notice provisions of arbitration clause: 

a. It’s in caps, not  hidden. 

b. BS reserves for itself the right to sue

c. Limit on punitives

d. All fees borne equally 

e. Will apply federal rules of evidence

f. If arbitration clause is invalid, still agree to waive jury trial. 

4. Court is appalled that BS has right to pursue debts in ct and get atty fees. 

a. Completely one sided agreement.  

b. Arbitrary & completely lacking in good faith.  

5. Court refuses to recognize adhesion provision. 


iv. State Consumer Protection Law

1. Doctor’s Associates v. Casarotto

a. SCOTUS, 1996

b. DAI is franchisor of Subway; Casarotto was franchisee.  Standard form franchise agreement.  

c. DAI invokes arbitration clause. 

d. Casarotto states that MT state statute says arbitration clause isn’t enforceable unless appears on first page of the agreement and is typed and in caps and underlined. 

e. SCOTUS invalidates MT statute.  

i. Conflicts with the FAA and is displaced by federal law.  Policies of FAA are antithetical to threshold limitations placed specifically and solely on arbitration provisions.  

f. FN: can’t rely on uniqueness of agreement to arbitrate as basis for state law holding that enforcement would be unconscionable, for this would allow court to effect what the state legislature cant.  (taken from Perry.) 


v. Allocation of Costs of Arbitration: 

1. Can be very expensive; not only filing fees, but arbitrator’s time spent in hearing & deciding case.  Travel costs for arbitrator, parties, witnesses; renting rooms etc.  

a. Not uncommon to have provision that would allocate expenses between the parties.  

b. If person is required to arbitrate a statutory claim against large corporation, high cost of arbitration is injustice.

2. Green Tree v. Randolph

a. SCOTUS, 2002

b. Randolph bought mobile home and financed through GT.  Randolph alleged violation of TIL statute.  P couldn’t afford to arbitrate and couldn’t vindicate her statutory rights. 

c. Court (Rehnquist, go figure): she hasn’t shown she’s prevented by arbitration clause to vindicate her rights…record doesn’t show she’d bear the costs. 

d. Too speculative to evaluate. 

i. FN 5: Critical of the record below b/c counsel doesn’t show evidence for costs. 

e. Advice: if you’re making this claim, show: 

i. Financial situation, income, etc. 

ii. Show how much it costs to arbitrate.  Go to AAA, get testimony from arbitrator.  

3. Lawyers now writing clauses that state that if the P can’t pay, the other side will advance the fees.  

4. Phillips v. Associates Home Equity Services, Inc. 

a. ND IL, 2001

b. TILA class action.  D moves to compel arbitration. 

c. Clause has provisions saying the D would pay if P requested, any filing fee or deposit.  (Deposit of some of the arbitrator’s costs.) 

d. P says can’t pay b/c in “severe financial straights.” Judge accepts, even though just rests on an affidavit.  

e. Court seems to think that this would satisfy SCOTUS in Greentree, but perhaps not.  Still would be better than just bald assertions. 

5. Cole v. Burns International Security Services

a. DC Cir, 1997

b. EE fired for sex discrimination.  

c. Broad arbitration clause providing only the ER had the right to compel arbitration; Employment K had clause that allowed EE to consult lawyer before signing, but said nothing about cost distribution. 

d. Court upholds, but only after interpreting clause as forcing D to pay the arbitrator’s fees.  

e. But court doesn’t mind filing fees b/c would have to pay those even if he sought compensation in court. 

f. Essentially, court rewrites the agreement. 

g. This applies to statutory claims, but it’s an open question about common law claims.  

6. Morrison v. Circuit City 

a. 6th Circuit

b. Two claims by two EE trying to sue on discrimination clauses.  

c. Court holds that potential litigants must be given an opportunity, prior to arbitration, to demonstrate that the potential costs of arbitration are great enough to deter them and similarly situated individuals from seeking to vindicate their federal statutory rights.  

i. Key language: “chilling effect on other potential litigants.”

d. Court instructs reviewing court to determine the class of similarly situated litigants by job description and socioeconomic backgrounds. 

7. Shankle: lawyers for ER say they’ll pay all the fees, but the court says this clause still has a huge deterrent effect on other potential plaintiffs. 

a. Might be different situation if the clause said “ER will pay if you can’t.” 


vi. Don’t forget exclusion of interstate commerce workers from FAA as a possible defense, too. 

vii. Also, Consent in Employment Arbitration.  

1. Designed by ER and presented to EE as precondition of hire.  Serious due process deficiencies that make it hard for EEs to prevail.  

2. Some shift burden of proof, shorten limitation periods, or eliminate possibility of discovery.  

3. May have restrictions on awards or require EEs to pay steep fees.  

viii. Unconscionability in Employment Arbitration Agreements: 

1. Pony Express v. Morris

a. Tex. Ct. App, 1996

b. EEs suing on CL & TX statutory claims for sexual harassment. 

i. Seriously limiting Employment contract.

c. TC found this was per se unconscionable (without any hearing evidence) – but the App. Ct. decides this was abuse of discretion. 

d. Proof of unconscionability: 

i. How did the parties arrive at the terms in controversy? 

ii. Are there legitimate commercial reasons justifying the inclusion of the terms? 

1. Professor states hasn’t seen this phrase crop up in other cases. 

iii. (Must be decided on case by case basis.) 

e. Court does not compel arbitration.  Reverses TC’s order denying arbitration and remands for further proceedings. 

2. Sterlen v. Supercuts, Cal. App. found asymmetric arbitration provision unconscionable b/c provides ER with more rights and greater remedies than otherwise available; deprives EEs of significant rights and remedies.  Terms are “so extreme as to appear unconscionable according to the mores and business practices of the time and place.” 

3. Hooters v. Phillips, 4th Circuit found that ER materially breached agreement to arbitrate by promulgating egregiously unfair arbitration rules. 

a. EE and company agree to resolve any claims pursuant to ER’s rules and procedures, as promulgated by ER from time to time.

b. ER didn’t give EE copies of the rules.  

c. ER, but not EE, could seek SJ.  ER could also bring suit in court to vacate or modify an arbitral award when can show by preponderance of the evidence that the panel exceeded its authority. 

d. “rules are so one-sided that their only possible purpose is to undermine the neutrality of the proceeding.” 

4. Notes: would be unconscionable to have biased arbitrator.  






ix. Third Party Arbitration Providers

1. Some ERs contract for arbitration providers.  Professor doesn’t think this is terribly common. 

2. Geiger v. Ryan’s Family Steak House 

a. SD Ind. 2001

b. Ps allege manager of restaurant sexually assaulted and battered them, created hostile environment by allowing this to continue. 

c. ER contracted with EDSI; ER has K with them to draw up set of arbitration rules.  Requires new applicant EE to sign a separate agreement with EDSI that says EE and EDSI agree any claim will be arbitrated under EDSI procedures, which change from time to time.  

i. Limited discovery: one deposition.  

ii. $200 in fees and up to $2000 per party.  

iii. EDSI can pull out at any time (in the K with Ryan’s.)  

d. Court: agreement is unconscionable & unenforceable when is such that “no sensible man not under delusion, duress, or in distress would make it and such as no honest and fair man would accept it.” 

i. Parties had limited education, as opposed to Ryan’s business which involved lots of negotiations.  

ii. Ryan’s promise to arbitrate is merely illusory b/c will only arbitrate if they don’t terminate the agreement with EDSI! (this is probably the most troubling term.) 

3. How to advise an ER who wanted one of these agreements? 

a. Built in impartiality of arbitrator

b. Something about costs

c. More fair discovery provisions (can still have some limitations, tho)

d. ER can’t just back out when arbitrations are pending – must provide alternative structure.
  

x. Arbitration involving non-parties: 

1. Someone who isn’t party to the clause but still seeks to enforce arbitration clause against someone who WAS party to the clause. 

a. E.G., like subcontractor in payment dispute with contractor, or successor or assignee of party.  Or party to agreement might seek to force non-party to arbitrate a matter that arises out of or is related to the transaction covered by the clause.  

2. Kaufman v. William Iselin & Co. 

a. NY App. Div. 1947

b. Seller assigned invoices to Iselin, who wasn’t party to the K.  buyer discovers defects after paid invoices to Iselin.  Buyer wants to compel arbitration for claim of defective goods. 

c. Notice: K assignment wasn’t of the entire K – just the invoices.  There’s no arbitration clause in invoice.  

d. Court: no evidence that the agreement to arbitrate was assigned, just the invoices.  

3. Assignment of Obligation to Arbitrate: 

a. Gruntal & Co v. Steinberg: Securities broker acquired assets of Philips; agreement purported to include customer accounts.  One of Philip’s customers sought arbitration.  Court held this didn’t bind the successor broker to arbitrate.  

i. NY law: assignee of rights under bilateral K is not bound to perform the assignor’s duties unless expressly assumes to do so.  

xi. Equitable Estoppel: 

1. Hughes Masonry v. Greater Clark County; JA construction v. Insurance Company of NW 

a. 7th Circuit, 1981

b. Generally, there are some cases where courts will impose a duty of a person to arbitrate with a non-signatory.  

c. Hughes argues can’t be required to arbitrate b/c JA isn’t entitled to invoke arbitration provision of Hughes-Clark agreement.  

i. Hughes’ claims arise in tort, but attempting to hold JA to terms of Hughes-Clark agreement. 

ii. Court thinks it would be “manifestly inequitable” permit Hughes to claim that JA is liable for failures to perform but can’t use arbitration. 

2. Equitable estoppel is raised to compel non-party to arbitrate when it would be “unfair not to.” Courts usually use this to prevent parties from enjoying benefits, but not burdens.  

3. Theories under which non-signatories can be bound: 

a. Incorporation by reference

i. A party not subject to the agreement can compel arbitration against party to the agreement when that party has entered into separate agreement with the non-signatory and that separate agreement incorporates by reference the arbitration clause. 

b. Assumption

i. Party can be bound by arbitration if it indicates it’s assuming the duty to arbitrate. 

c. Agency 

i. A non-party didn’t sign the agreement, but someone who was authorized to act for you did. 

d. Veil piercing/alter ego doctrine

i. Corporate relationship between parent & subsidiary are close enough that one corporation is reliable for another – and that includes for arbitration agreements. 

e. Estoppel

i. “by knowingly exploiting the agreement” a party will get stuck with the arbitration clause.  


xii. Third Party Beneficiaries: 

1. Parker v. Center for Creative Leadership (CCL) 

a. P sued b/c of injuries at a workshop; ER had contract with CCL including arbitration clause.  CCL moves to compel arbitration. 

b. Court: the K between the ER provided arbitration, and demonstrates intent to create enforceable rights or duties against third parties, so subject to arbitration clause.  

2. Estoppel and third party doctrines don’t come up much in practice; more common to find situation where three or four parties and only one arbitration agreement between two of them.  

a. “vouching in:” bringing in another party who didn’t sign on to the agreement.  That party is at risk if doesn’t go to arbitration; may not be able to litigate subsequently b/c bound by the award.  


VI. Arbitral Due Process

a. No one standard arbitration procedure. It’s a matter of private contract; sometimes contracts will say they’ll follow particular rules.  But what to do if the agreement is silent? 

i. Can’t expect courts to incorporate FRCP b/c would lose advantages of arbitration as fast and cheap.

ii. §10 of FAA sets out four grounds on which court can vacate arbitration award: 

1. where award procured by corruption, fraud, or undue means

2. where there was evident partiality or corruption in the arbitrators

3. where the arbitrators were guilty of misconduct 

4. where the arbitrators exceeded their powers or imperfectly executed them. 

iii. The last ground seems to address both procedural and substantive concerns.  

1. Some courts found additional grounds for vacating award when process was “fundamentally unfair.” 



b. Notice, Ex Parte Hearings, and Default. 

i. Gingiss International v. Bormet 

1. 7th Circuit, 1995

2. Franchise agreement under which formalwear was granted right to operate Gingiss franchise.  K contained arbitration clause providing that all disputes between parties relating to agreement would be subject to arbitration in Chicago subject to AAA rules, unless Gingiss elected to pursue claims in court.  Also contained CA choice of law.  

3. Arbitration proceeding instigated against Formalwear.  Sent copy of demand via regular mail.  Arbitration hearing held but Ds didn’t show up.  Gingiss filed application in court to confirm award.  Ds petitioned to vacate award. 

4. Bormets (Formalwear) claim that arbitrator exceeded his power b/c had no jurisdiction over them, that they weren’t parties to agreement and the agreement didn’t contain an arbitration clause, and so they can’t be forced to arbitrate.  (Court: without merit.) Contend award should be vacated b/c they didn’t get proper notice of proceedings.  

5. Court: Bormets had no right under agreement to receive actual notice.  Rule 40 doesn’t require actual notice –s tate law does, but state laws are inapplicable b/c parties agreed that AAA rules would apply. 

ii. Waterspring SA v. Trans Marketing Houston Inc. 

1. SDNY, 1989

2. Petitioner seeking to compel arbitration (clause in charter party).  

3. Court: issue of whether or not Waterspring is party to the charter and bound by the arbitration clause is one for the courts, not the arbitrators.  BUT: doesn’t necessarily follow that issue must be determined before arbitration takes place.  

4. FAA sections designed to insure that the parties proceed in manner provided by arbitration agreement.  

iii. FAA rule R-31: Arbitration in the absence of a party or representative: 

1. Unless law provides to the contrary, the arbitration may proceed in the absence of any party or representative who, after due notice, fails to be present or fails to obtain a postponement.  Award shall not be made solely on default of party – party shall require the party who’s present to submit such evidence as the arbitrator may require for granting award. 



c. Right to Evidentiary Hearing: 

i. FDIC v. Air Florida System 

1. 9th Circuit, 1987

2. FDIC appeals judgment refusing to rescind its K with Air Florida.  FDIC was major creditor of Westgate, and entitled to large block of its stock.  In 1980, FDIC sold the stock to Air Florida; as part of deal Air Florida promised to make public offer.  They didn’t – was sold to thid party.  Caused in crease in trading price.  Westgate was liquidated, Air Florida denied it had contractual duty, and FDIC sued.  DC held for AF that K was in effect. After no settlement could happen, went to arbitration, but arbitrator didn’t hold an oral hearing.  

3. On appeal, FDIC asserts that the refusal to hold an oral hearing on the issue of contractual intent violated its rights.  

4. Court: there’s no disagreement that FAA applies, and provides “exclusive grounds for challenging award.” 

5. §10(c): “where arbitrators guilty of misconduct…” 

6. Court: so long as the hearing is “full and fair,” a procedural attack fails.  A hearing is “full and fair unless the arbitrator 1) despite a showing of cause, refuses a postponement; 2) refuses to hear pertinent and material evidence; or 3) engages in misbehavior that prejudices the rights of a party.”  

7. There wasn’t anything in the contract that manifested an intent to require an oral evidentiary hearing.  FDIC is out of luck.  

ii. Casualty Indemnity Exchange v. Yother: 

1. Ala. 1983

2. K provided that if no agreement on amount of loss, could select disinterested appraiser; both parties select and they appoint someone else.  Appraisers appraise the loss and award in writing is to be made.  

3. Two men failed to agree, so got someone else involved.  Both signed blank form and gave to the third guy, who just wrote in 36,500.  Insured appealed saying award was void b/c not made in compliance with AL code.  Had no notice of hearing and not allowed to present evidence.  

4. Court: 

a. Insured had no notice of hearing and was denied ability to present evidence. 

b. Hearing wasn’t ever conducted. 

c. “It is fundamental that one is entitled to notice and an opportunity to be heard where property rights are affected.”  



d. Right to Counsel 

i. Outdoor Services, Inc. v. Pabagold, Inc. 

1. Cal. App. 1986

2. Party to arbitration has a right to be represented by counsel at any arbitration proceeding; court shall vacate award if the rights of a party were substantially prejudiced by failure to postpone the hearing upon sufficient cause. 

3. BUT: there is no due process right to be represented by counsel at arbitration and Pabagold didn’t have sufficient cause for postponing their hearing b/c of their conduct.  

e. Discovery

i. Mississippi Power Company v. Peabody Coal Company

1. SD Miss, 1976

2. MPC suing Peabody and Commercial for damages to breach of a coal supply K.  

3. The coal supply K had arbitration clause and Peabody moved for stay pending arbitration, and motion to postpone discovery, except as to issues raised by motion to stay.  

4. Court filed memo opinion with order to arbitrate.  Court found that K was involving interstate commerce, that contained agreement to arbitrate via AAA rules.  Court ordered parties to proceed with arbitration.  

5. Peabody appealed portion of order that provided discovery under FRCP.  Appeal was dismissed.  

6. Discovery proceeded, but Peabody objected to certain interrogatories and requests for production of documents.  

7. Court: 

a. Weight of evidence is that discovery on subject matter of arbitrable dispute is to be denied.  

b. By becoming party to arbitration, have arbitration, not FRCP procedures. 

c. Should use Rule 30 of AAA rules.  No necessity for “double-barreled discovery.” 



ii. Recognition Equipment v. NCR Corp

1. ND Tex, 1981

2. Court is deciding motion of NCR to stay proceedings pursuant to §3 of FAA.  Two issues: 

a. Whether commercial K provides for arbitration and whether the K should allow discovery under FRCP pending arbitration.  (P says the FAA says only “stay of the action” and that shouldn’t include discovery.) 

3. Court sides with Mississippi Power – no dual discovery.  Shouldn’t proceed pending arbitration.  It might be allowed under “exceptional circumstances” which the P here hasn’t met the requirements for. 

iii. Meadows Indemnity Company v. Nutmeg Insurance Co. 

1. MD Tenn., 1994

2. Meadows filed suit against a number of insurance companies.  NY court ordered arbitration of the claims.  Arbitration was underway; Meadows asked arbitration panel to subpoena documents and records.  Arbitration panel did issue the subpoena.  NY court vacated the stay and Meadows is allowed to proceed with pretrial discovery there. 

3. Court: issue is whether Willis Corroon, which isn’t party to arbitration, must comply with order from arbitration panel requiring it to produce documents not for review at hearing, but for inspection and copying by Meadows prior to a hearing before the arbitration panel.  

4. Court looks at §7 of FAA: “Arbitrators…may summon in writing any person to attend before them or any of them as a witness and in a proper case to bring with him or them any book, record, document, or paper which may be deemed material as evidence in this case.” 

5. Willis says this is beyond arbitrator’s statutory authority to order them to produce docs.  

6. Court: arbitrators have determined the docs are relevant to the arbitration and defers to the arbitrator panels b/c of their more heavy involvement in the case.  

iv. Integrity Insurance Co. v. American Centennial Insurance 
1. SDNY, 1995

2. Petitioners arguing that arbitrator has no authority to compel non-party to appear at deposition prior to arbitration hearing, and question materiality of information sought. 

3. Court: to determine extent of arbitrator’s authority, must begin with the source of the authority.  Power over the parties comes from arbitration agreement and the FAA.  Arbitrators can exert no more power than the parties grant to them.  

4. The agreements don’t expressly limit the arbitrator. 

5. Arbitrator’s power over non-parties comes from FAA, §7.  

6. Court: depositions are different than the documents from Meadows – nonparty will have to appear twice, one to be deposed and once at the hearing.  If deposition not before the arbitrator, then nothing to protect the nonparty from harassing or abusive discovery.  

v. FAA rule 23: Exchange of Information: 

1. At the request of any party or discretion of arbitrator, arbitrator can direct production of docs and other info and identification of witnesses to be called

2. At least 5 days before hearing, parties shall exchange copies of all exhibits they intend to submit at the hearing. 

3. Arbitrator is authorized to resolve any disputes concerning the exchange of information. 

f. Evidence

i. Totem Marine Tug & Barge v. North American Towing, Inc. 

1. 5th Circuit, 1979

2. NA Towing applied for confirmation of award; Totem sought to vacate or modify as arbitrator had held that Totem breached charter party, awarded NA damages of 75 K.  DC affirmed.  

3. 5th Circuit reverses b/c exceeded their powers in awarding something not requested.  

a. Arbitration is contractual and arbitrators derive their authority from the scope of the contract.  

b. Panel called ONE party to get the numbers.  

c. Ex parte communication very bad – rule 30 of AAA: evidence shall be taken in front of all of arbitrators and all parties (now R-33).  

ii. Smaligo v. Fireman’s Fund Insurance Co. 

1. PA, 1968

2. Parents instituted arbitration proceedings to recover for daughter’s death after hit and run – arbitrators only awarded $243.  

3. Moved to vacate on number of grounds: 

a. Arbitrator made award even though informed of acceptance of settlement offer. 

b. Arbitrator denied request of counsel for recess to obtain testimony

c. Irregularities resulted in unjust, inequitable, and unconscionable award. 

4. Court: 

a. Failure to regard MD’s testimony resulted in Ps not getting full and fair hearing. 

b. Even though conduct may not be misconduct, fraud, corruption, etc. it amounted to denial of full and fair hearing.

iii. Robbins v. Day 

1. 11th Circuit: should only vacate if arbitrator’s refusal prejudices rights of parties and denies them a fair hearing.  May or may not be set aside for refusal to hear evidence that’s cumulative or irrelevant. 

iv. Bonar v. Dean Witter Reynolds, Inc. 

1. 11th Circuit, 1988

2. Arbitrators awarded punitives & compensatory damages to Bonards; DW claims that DC abused discretion in refusing to vacate award of punitives b/c: 

a. Obtained through fraud (expert wasn’t an expert), arbitrators lacked authority to award punitive damages; appellants waived right to punitives and punitives were irrational. 

3. Court: DC abused discretion.  

a. §10 of FAA specifies the grounds for vacating: 

i. courts should rely on three part test to determine if award should be vacated for fraud: 

1. movant must establish the fraud by clear and convincing evidence. 

2. Fraud must not have been discoverable upon the exercise of due diligence prior to or during the arbitration

3. Person seeking to vacate award must demonstrate that the fraud materially related to an issue in the arbitration. 

4. (DON’T have to show that result would have been different.) 

v. After Bonar? 

1. In Bonar, court quoted from transcript to show perjury was “materially related,” but most arbitration hearings aren’t reported. 

a. Tactically, would have to call parties (courts frown on calling arbitrators.) 


g. Arbitral Bias & Misconduct: 

i. Commonwealth Coatings Corp. v. Continental Casualty

1. SCOTUS, 1968 – only case on bias that made to SC. 

2. But it’s crappy analysis. 

3. A subcontractor did a poor job painting.  The arbitration clause called for two arbitrators to pick a third, and that third arbitrator had worked with the D.  This wasn’t known to P but was discovered afterwards. 

4. The issue is whether elementary requirements of impartiality taken for granted in judicial proceedings are suspended when parties agree to arbitration. 

5. Court: it’s relevant if the payments are even a very small part of what’s paid. 

a. There’s no basis to NOT say arbitration can’t be set aside on basis of “evident partiality” or use of “undue means.” 

b. Appearance of bias is what matters. 

ii. Arbitrators can’t sever all their ties with the business world, but should be more scrupulous to safeguard impartiality.  (Would likely be OK if both parties knew in advance – then a trivial amount of business would be OK.) 

iii. §18 of FAA: disclosure by arbitrator of disqualification.  

1. But reluctance to overturn arbitration awards has grown since Commonwealth Coatings.  On same facts, probably would come out differently today. 

iv. Merit Insurance v. Leatherby Insurance

1. 7th Circuit, 1983

2. Merit sued Leatherby for fraud in the inducement.  Long arbitration; one of the arbitrators had worked for one of the parties. 

3. Judge Posner: it’s still not worth vacating an award over.  No one’s forced to arbitrate – there’s a trade off between impartiality and expertise.  (Apparently talking about arbitrators chosen for their expertise.) 

4. Test: “if circumstances are such that a man of average probity might reasonably be suspected of partiality, maybe the language of 10(b) can be stretched to require disqualification.”  (Seems totally subjective.) 

a. Circumstances have to weigh heavily toward showing of bias. 

h. Arbitrator Immunity & Obligations to Testify: 

i. Legion Insurance Co. v. Insurance General Agency, Inc. 

1. 5th Circuit, 1987

2. IGAI appeals DC’s entry of jdugmetn confirming an adverse arbitration award.  

a. DC held Legion failed to meet burden of proof in challenging award (cross motion) – 5th Circuit affirms. 

3. Legion: 

a. DC’s entry of judgment on basis of parties cross motion and supporting docs without hearing was prejudicial. 

4. Court: some motions challenging arbitration awards may require evidentiary hearings outside scope of the pleadings, but not this one.  Not required by federal rules to conduct a full hearing. 

a. Statutory bases to overturn arbitration are precise & narrowly drawn to prohibit complete de novo reviews.  

b. Arbitration proceedings are summary in nature to effect national policy of arbitration – require “expeditions and summary hearing with only restricted inquiry into factual issues.”  Case didn’t pose factual issues that required court to have a hearing. 


VII. Judicial Review, Remedies & Finality 

a. Under §10, party can petition court to vacate an arbitral award.  Standard of review is very important.  Courts can take a number of approaches: 

i. If de novo, court substitutes its judgment for arbitrator’s. 

ii. If more deferential, then arbitrator’s decision is given more weight.  

iii. This line is continuously shifting.  

b. Major League Baseball Players Assn v. Garvey: 

i. SCOTUS, 2001

ii. Judicial review of labor arbitration decision is limited: courts aren’t authorized to review the arbitrator’s decision on the merits despite allegations that decision rests on factual errors or misinterprets the parties’ agreement.  

iii. Only when the arbitrator strays from interpretation and application of the agreement and effectively dispenses his own brand of industrial justice is the decision unenforceable. 

1. Quote from Steelworkers. 

c. Judicial review under FAA: 

i. Four grounds for vacating arbitral award under §10.  (as above.) 

ii. “Manifest disregard” for the law comes up for the first time in Wilko v. Swan.  

1. Manifest disregard is judicially created ground for vacating arbitration awards.  It’s not defined but it’s more than error or misunderstanding of the law.  Error must be perceptible to the arbitrator and that arbitrator rules in opposition to it (2nd Circuit).  

2. Disregard implies the arbitrator appreciates that a legal principle exists, but decides to ignore it. 

d. “Manifest Disregard of the Law.” 

i. Halligan v. Piper Jaffray, Inc. 

1. 2nd Circuit, 1998

2. Case had widespread effect in securities industry. 

3. Halligan had age discrimination case, lots of evidence and witnesses, but arbitrator found against him.  Issue is if he had manifest disregard for the law.  

4. Court’s standard of review: 

a. Governed by FAA

b. Court has cautioned that manifest disregard is more than error or misunderstanding. 

c. Halligan clearly brought the law to the attention of the arbitrator; the court holds he either ignored the law, evidence, or both. 

5. Court states that failure of arbitrator to write decision was taken as evidence of ignoring the law. 

6. Professor: it’s possible this could have been overturned using §10(a)(1) without resorting to manifest disregard, using the “of any other misbehavior” language. 

ii. 5th Circuit: different interpretation.  Award upheld unless it results in significant injustice. 

iii. George Watts & Son v. Tiffany & Company

1. 7th Circuit, Easterbrook

2. arbitrators found pretty much for Watts, but didn’t order Tiffany to pay the atty fees. 

3. Court looks to statute to find rationale for manifest disregard. Finds it in 10(a)(4), the language about arbitrator exceeding authority.  But court looks to it as holding that arbitrator can’t order parties to violate the law. 

4. Theory of agency (stupid Easterbrook): arbitrator acts as parties’ agent and as their delegate may do anything the parties may do directly.  


e. Party attempts to change the standard of review

i. Kyocera Corp. 

1. 9th circuit holds that parties can’t contract to INCREASE the scope of judicial review.  

2. Congress had good reason to preclude more expansive federal review.  Parties have no power to determine the rules by which federal courts proceed when Congress ahs expressly limited them.  (Court severs that clause from the K.) 

a. Note: severability is governed by state law.  


f. Additional standards of review under the FAA: 

i. Some courts have refused to enforce awards that conflict with strong public policy, are arbitrary and capricious, award is irrational, or refuses to draw essence from underlying K.  

ii. Swift Industries v. Botany Industries: 

1. 3rd Circuit, 1972

2. Commercial arbitration based on whether Botany should indemnify Swift for taxes that IRS told Swift subsidiary has to pay.  Arbitrator ordered Botany to post bond or pay 6 million in cash.  

3. Court: this wasn’t requested in the demand and the arbitrator didn’t have authority to do it.  

4. Court summarizes essence test for judicial review of arbitral award for §301 case: 

a. Draw essence from collective bargaining agreement. 

b. Court says here the award doesn’t draw essence from K between the parties and is therefore in manifest disregard of it.   

c. Court makes no effort to construe §10 in way to arrive at same result.  

iii. When should court use public policy?  

1. This arg. failed in Mitsubishi Motors.  §10 has standards. 

iv. Should court review statutory awards more closely than other cases.  

1. Some policies are more important than others. 

2. But who’s to decide which policies are the most important? 

v. Quick & Reilly v. Jacobson

1. SDNY, 1989

2. Quick commenced proceeding to vacate award in state court; removed to federal court.  Jacobson wants to confirm.  

3. No written opinion.  Q&R argues arbitrator exceeded authority.  

4. Court: this is just a claim that arbitrators reached erroneous decision – and sanctions the attys for it!  


VIII. Remedies in Arbitration: 

a. Provisional Remedies: one party may be worried that while the case is pending, some intervening event (like dissipation of assets) may render any award ineffectual. Parties will apply to courts to get preliminary injunctions or other provisional remedy. 

i. These are temporary, pending a decision. 

ii. Merril Lynch v. Hovey: 
1. 8th Circuit, 1984 – issue is whether court can enjoin former EEs from actions pending arbitration. 

a. EEs move to compel arbitration; three of the five seek arbitration b/c had non competes in their Ks.  

2. 8th Circuit holds that this is issue for the arbitrator, not the courts!  

3. This standard makes it difficult to get preliminary injunctions pending outcome of the case.  

4. This is the minority opinion. 

iii. Merril Lynch v. Bradley 

1. 4th Circuit, 1984

2. Court can enjoin former EEs from using trade secrets or contacting former clients pending arbitration. 

3. §3 doesn’t have clear command abrogating the equitable power of DCs to enter preliminary injunctions to preserve status quo pending arbitration.  States only that court shall stay “trial of the action.” 

4. Court holds that where dispute is subject to mandatory arbitration under FAA, a DC has the discretion to grant a preliminary injunction to preserve the status quo pending the arbitration of the dispute IF enjoined conduct would render the process a “hollow formality.” 

5. Standard: 

a. Likelihood of irreparable harm to the P

b. Likelihood to harm to D with the injunction

c. P’s likelihood of success on the merits (very important to professor). Show good likelihood. 

d. The public interest. 

iv. Different circuits have different criteria for provisional remedies. 

1. 9th: likelihood of moving party’s success on the merits, the possibility of irreparable injury to moving party if relief isn’t granted, the extent to which the balance of hardships favors the respective parties, and whether the public interest will be advanced by granting preliminary relief.

b. Final Remedies: 

i. What kinds of remedies can an arbitrator provide for? 

1. Law in most jurisdictions is that court can only award atty fees if statute authorizes; arbitrator can only issue atty fees if the arbitration agreement authorizes it.  BUT: 

2. Some courts allow arbitrator to grant atty fees under proposition that arbitrator has wide control of remedies.  

3. BUT: failure of arbitrator to award atty fees isn’t grounds to vacate an award.  

ii. Garrity v. Lyle Stuart: 

1. NY case – 1976

2. Arbitrators can’t grant punitive damages (law of NY.) 

iii. Mastrobuono v. Shearson Lehman

1. SCOTUS, 1995

2. Brokerage arbitration. K had arbitration & choice of law clauses. 

3. NY has rule that prohibits arbitrators from awarding punitives. NASD code of procedure indicates that arbitratos can award “damages and other relief.” 

4. Court holds as a matter of interpretation of K that arbitrators are not prohibited. 

a. Fat lot that’ll do people – all later Ks will contain a clause that says arbitrators can’t award punitives.  

b. Court is looking to decisions in Allied-Bruce, etc. to make it clear that if parties agree to include claims for punitive damages within the issues to be arbitrated, then FAA ensures agreement will be enforced. 

iv. Punitive debate: 

1. Pro: bad conduct is bad conduct.  Available at law. 

2. Con: freedom of K – and no limit on damages.  Hard to predict what can happen.


c. Contractual Control over Remedies: 

i. Arbitration agreements can limit remedies arbitrator can award; but if lopsided bargaining power, then open question about whether it’s enforceable.  Courts have to decide whether the agreement is adequate to protect substantive rights.  

1. Seems that if the parties actually do have equal bargaining power, then limiting statutory damages would be OK. 

ii. Russell v. Kerley

1. Or. App., 1999

2. Dispute between buyer and seller in RE K about whether seller violated the UTPA by fraudulently concealing dry rot problem.  K had arbitration clause and arbitrators awarded compensatories & punitives. 

3. OR law states that award is void if no basis in law. 

4. Court: arbitration award is enforced: clause in the K to allow arbitrator to decide all claims and authorizes decision of award on fraud basis.  

5. (Underlying claim at CL would have allowed punitives.) 

iii. Larry’s United Super v. Werries

1. 8th Circuit

2. suing over federal RICO claims.  

3. K had arbitration clause and Fleming moves to compel: DC refused to enforce the clause b/c it violates public policy. 

4. 8th: it’s for arbitrators to decide if the K violates public policy – not the courts!  (essentially saying that after the award the parties could challenge it.) 

5. Possible (says professor) to sever the clause. 


d. Finality of Arbitral Awards: 

i. Modification is in §11.  Old doctrine was “functus officio” – a task performed.  Once panel had issued award, the panel becomes functus officio and can’t act further. Doctrine has been relaxed of late.  

ii. Most courts recognize exceptions: 

1. Arbitrator can correct mistake that’s apparent on the face of the award. 

2. Arbitrator can subsequently decide issues that were submitted but not decided in the earlier award

3. Arbitrator can clarify ambiguity in award.  

iii. Colonial Penn: panel awarded sum but counsel said it was a mistake – had said there was money in reserves, and there wasn’t.  panel revised the award but third circuit held that it was improper for arbitration panel to impeach its own award.  

iv. Review §11.

  

e. Claim Preclusion: 

i. Vazquez v. Aetna Casualty

1. NY City Civ. 1982

2. Arbitrator ordered recovery to hospital and award was confirmed by court.  P moves for SJ based on previous arbitration award and confirmed by the court!  

3. Grants SJ on the grounds of claim preclusion – entitled to collateral estoppel even when award not confirmed by court.  

ii. McDonald v. City of West Branch: 

1. SCOTUS, 1984

2. Case about whether federal court could give preclusive effect to arbitration award that wasn’t appealed.  

3. Court wouldn’t enforce & apply preclusion here.  Full faith and credit Statute (not the constitutional clause) requires courts to give FF&C to proceedings – doesn’t apply to arbitration award.  

4. Alexander & Barrentine cases: adverse awards to P yet allowed lawsuits to proceed.  

5. Not exactly sure if this is good law.  


IX. Court Annexed Arbitration

a. State legislatures & courts have introduced ADR programs. 

b. Typical aspects of court annexed systems: 

i. Cases involving claims of certain dollar amounts; in OR 25 or 50K. 

ii. Typically have volunteer arbitrators.  Lawyers volunteer at nominal compensation. 

iii. Hearings required in a certain amount of time after filing (Multnomah: within 49 days.) 

iv. In some states discovery may be limited

v. In some states hearings are open, but others are closed.  (The hallmark of private arbitrators is privacy.) 

vi. Rules of evidence don’t apply. 

1. This was dropped in OR b/c unfair to say no rules of evidence in arbitration, but can go to court if not happy. 

vii. Some states require good faith participation of the parties along with penalties if they don’t participate in good faith.  

c. OR statute: example of what it could be like.  


d. Constitutionality: 

i. Raises issues of separation of powers (b/c of legislative involvement), due process, and right to jury trial (this is what most lawyers will point to.) 

ii. Firelock Incorporated v. DC in Colorado: 

1. CO, 1989

2. Have a standard case about non-payment.  D demanded jury trial even though claim was less than 50K.  

3. Claimed unconstitutionality and sought writ of mandamus.  

4. CO SC: rejects all challenges. 

a. Separation of powers not applicable b/c arbitrators don’t have final authority.  Can have trial de novo if want to.  

i. “essence of judicial power is the final authority to render and enforce a judgment or remedy.” 

b. Access to courts.  

5. Compared to IL case where court held court annexed arbitration was unconstitutional b/c doctor and atty could overrule the judge (which is what saved the CO statute.) 

e. Finality of Arbitration Awards: 

i. Flynn v. Gorton: 

1. Cal. App. 1989

2. Issue & Claim preclusion: do arbitration awards have preclusive effects on subsequent court cases – and do arbitration awards have preclusive effect on subsequent arbitrations? 

3. Court: no claim preclusion doctrine – even though the same factual issue (about liability in car accident).  But it’s not issue preclusion, either.  

4. Practical difficulties applying the doctrine here: without court reporter to say how the issues were decided, based on the facts, might end up with arbitrators on the stand. 

ii.  Habick v. Liberty Mutual

1. NJ Superior Court

2. P required by mandatory arbitration to arbitrate PIP claim and separate requirement to arbitrate an uninsured motorist claim under own insurance policy. 

3. Court affirms lower court’s refusal to vacate award: issue preclusion effect of the PIP award applies to the arbitration of the uninsured motorist claim! 

4. (Not clear to prof if there’s right to trial de novo here.) 

5. Important to the case that there was fair opportunity to get at the medical causation issue here.  

iii. Author suggests there’s a better argument for judicial review in mandatory arbitration rather than in standard arbitration by agreement.  


X. International Arbitration: 

a. Very handy if worried about fighting over jurisdiction, in private commercial disputes.  

b. US isn’t signatory on any judgment treaty, like the EU.  (Although Canada’s an option b/c Canada recognizes foreign judgments.) 

c. The NY Convention: 120 countries have adopted it.  If a country is a party, then that country’s courts will enforce the arbitral award of other contracting states.  

i. Any dispute that occurs with respect to countries who are party to the convention can be the basis for getting an enforceable arbitral award.  

ii. Disputes must be between nationals or businesses of two different countries, or can be dispute that the country doesn’t view as domestic.  

iii. Must submit written complaint.  

iv. There must be real commitment to arbitrate.  

v. There are seven reasons that courts don’t have to enforce the award: 

1. Parties didn’t have capacity to enter into the agreement. 

2. No due process

3. Award hasn’t become binding on the parties or has been set aside. 

4. SM of dispute isn’t resolvable under the law of the country where the award is sought to be enforced. 

5. Apparently I missed three.  

d. Must go through confirmation process to turn award into judgment.  Opportunity to raise one of the challenges after sent notice of the award. 

i. The country that you arbitrate in makes a difference – it’s the law of the country you’re in that resolves disputes about whether witnesses can be compelled, etc.  

e. In US, these issues are resolved by arbitrators, but in most other countries, they’re resolved by courts.  

i. Discovery & procedures: 

f. Most countries don’t have depositions like we do – might be granted if can’t get testimony at hearing.  Sort of follow French system.  File a claim, attach files, etc.  Arbitrators will be prepared having read all the info first! 

g. Put the language you want to arbitrate in as part of the agreement!  

i. ICC – international chamber of commerce is based in Paris and is most respected institution.  

h. Usually have arbitrators in every country, not American.  

i. Chinese arbitration system – three institutions.  

ii. One specialized for domestic issues.  

iii. Another for maritime cases, in Beijing. 

iv. Third is CIETAC – handles internationally related cases, like international commerce & investment, commerce issues, financial cases.  Headquarters in Beijing, two brances in other cities.  

v. Cost and expenses are more in arbitration than in litigation! 

vi. Usually takes arbitrators 9 months to finish the entire procedure.  If controversial, may take even longer.  

vii. Arbitrators don’t have injunctive powers.  Decisions fairer, but lots of discretion. 

viii. No way to appeal to court after the award. 
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