Constitutional Law II

Spring 2005 

I. Overview of Individual Liberties 

a. Three Constitutional provisions: 

i. 14th: Equal Protection Clause

ii. 14th: Due Process Clause

iii. 1st: Speech & Religion 

b. 14th A: 

i. how the 4th, 5th, 6th As get applied to the states: 

1. Narrow interpretation of EPC lasts until well into 20th Century.  Narrow interpretation of P&I lasted until recently.  

2. SCOTUS decision to use DPC of 14th A.  

a. Old: Barron v. City of Baltimore (1833):  Marshall decision.  Constitution only applies to federal government.  States have own constitutions with own bills of rights.  

i. Barron’s underlying doctrine has never been overruled!

b.  After Civil War & passage of 13th, 14th, 15th As.  

i. 13th: outlaws slavery: government & private actions. 

ii. 14th: makes everyone born or naturalized in US a citizen.  Restricts states’ ability to deny equal protection, due process, privileges & immunities.  

iii. 15th: voting.  

c. Reconstruction shapes balance of state & federal power.  

d. Slaughter-house cases: 

i. State restriction on slaughterhouses is OK; 14th A is about slavery, not trade in general.  Doesn’t generalize to economic protection. 

ii. “no such results were intended by Congress.” 

iii. This narrow interpretation lasts until 20th century.  

e. Twinning v. NJ: 

i. some rights are so fundamental that violation is violation of due process.  Catchall protection against state conduct that violates fundamental rights. 

ii. Get phrase “substantive due process” 

f. Duncan v. LA:  

i. Extending 6th A right to jury trial to state trials via the DPC.  

3. Two approaches: 

a. Total incorporation: all of the bill of rights should be incorporated b/c the rights are fundamental. 

b. Fundamental/partial incorporation: only some of the bill of rights are incorporated.  

ii. Application of the Bill of Rights & Constitution to Private Conduct 
1. Protection of individual liberties only applies to state action.  “No state shall…”  

a. Civil Rights cases (1883): follow Constitutional text closely.  Constitution doesn’t limit what private parties can do.  

b. But what is state action?  If state leases space to business that discriminates, is that state action?  

i. (Yes: Burton v. Wilmington Parking.  But no good test – sometimes state is simply “involved enough.”) 

c. State inaction isn’t action: Descheny v. Winnebago County.  When social worker doesn’t act to protect a child, that’s not state action.  

2. Two basic exceptions to state actions: 

a. Public functions exception: 

i. A private party can be a state actor when performing a public function. 

ii. E.g., accountant to corporation goes to US attorney to show fraud – if brings US attorney doc, no state action.  If US attorney directs accountant to bring docs, that’s state action.  

b. Entanglement exception:

i. if government authorizes, encourages, or facilitated conduct: key question is how much government involvement is enough to make Constitution applicable? 

ii. Shelley v. Kramer

1. Restrictive covenant based on race.  

2. voluntary compliance with restrictive covenant wouldn’t violate 14th A.   

3. court distinguishes between state abstaining from action & actually acting.  By leaving private parties to discriminate at will vs. state discrimination.  

iii. What is the baseline from which we reason?  

1. A private K: no state action. 

2. State refuses to get involved: no state action.  

3. CL of libel is state action & must comply with Constitution (1st A) – NY Times v. Sullivan.  

c. Limits: 

i. Moose Lodge v. Irvis: 

1. Club has liquor license (heavily regulated) and also discriminates.  Irvis sues state & lodge, with an intent to change the licensing rules.  

2. While there is clearly state action, Irvis loses.  State isn’t fostering or encouraging discrimination; the liquor license requirements are neutral.  The state inspector isn’t enforcing discrimination.  

ii. American Manufacturers Mutual Insurance v. Sullivan (1999): 

1. Regulation of insurance industry isn’t enough to make insurers state actors.  State regulatory program allowed withholding payments for disputed treatments; court finds no state action under PA worker’s comp laws.  

2. State authorizes withholding payments, but doesn’t mandate it.  

3. No deprivation of property under 14th A.  

iii. Brentwood Academy v. TN Secondary School Athletic Assn (2001) : 

1. Nominally private association for TN athletics – most schools, officers from public schools, but private schools can participate.  

2. State actor: based on “entwinement” with government.  

3. Test:  state action may be found if there is a close nexus between the state and the challenged action such that seemingly private behavior may be treated as that of the state itself.  

4. Inquiry must be fact-based (case by case) 

II. Equal Protection 

a. Constitutional background: 

i. 14th A applies to the states: “no state shall…deny to any person within its jurisdiction the equal protection of the laws.”  

ii. Not much used until Brown, but now SCOTUS uses this as key provision to protect fundamental rights.  

iii. BUT: no provision in Constitution to allow it to apply to states!  

1. SCOTUS gets around this in Bolling v. Sharpe, a compantion case to Brown.  Holds that EPC applies to feds through DPC of 5th A.  

iv. States: 14th 

v. Feds: 4th via judicial interpretation. 

b. Three question analysis: 

i. What is the classification? 

1. Facial discrimination or 

2. Facially neutral 

a. If neutral, must prove discriminatory purpose. 

ii. What is the appropriate level of scrutiny? 

1. Strict

a. For race, national origin.  

b. Laws are upheld only if proven necessary to achieve a compelling government purpose.  

c. Government has burden.  

d. Law must be narrowly tailored to meet the compelling reason.  

2. Intermediate


a. For gender & nonmarital children. 

b. Law will be upheld if substantially related to an important government purpose. 

c. Government has burden.  

3. Rational Basis

a. For everything else. 

b. Law will be upheld if rationally related to a legitimate government purpose.  

c. Challenger of the law has the burden.  

d. Test very deferential to government; laws rarely held unconstitutional under this test.  

iii. Did the government meet the level of scrutiny? 

1. Court looks at ends & means of the laws.  What is the fit between the ends & the means?  

a. Strict: end must be compelling.  Very tight fit. 

b. Intermediate: end must be important. 

c. Rational: end must be legitimate.  Minimal fit.  

2. Analysis often focuses on over/under inclusiveness of the laws.  

a. Very important to argue this after determining level of scrutiny.  The more ways you can say this, the better off you’ll be as a challenger.  

3. Look at the alternatives: what could the government have done instead of what it chose to?  

c. EP & Race: 

i. Is the government action race-specific? 

1. Look for express classification.  

a. If express ( strict. 

b. If not express ( look for discriminatory purpose. 

i. If discriminatory purpose ( strict

ii. If no discriminatory purpose ( rational basis.  

d. The Rational Basis Test: 

i. This is the presumptive test to apply unless you can show a stricter test should apply.  

1. New Orleans v. Dukes: EPC is satisfied so long as the classification is “rationally related to a legitimate state interest.”  SCOTUS will be very deferential.  

ii. What is a legitimate purpose? 

1. Traditionally legitimate: police purposes, such as protecting safety, public health, or public morals.  Just about anything not forbidden by the Constitution can meet this test.  

2. Romer v. Evans (1996):  

a. Colorado amendment to prohibit gays from having any sorts of protected status is not legitimate.  

b. The law prevents gays from having quotas, making claims of discrimination, etc.   

c. Court: this law puts gays in a solitary class and withdraws protection from them, but not others.  It’s forced inequality.  

d. Law is too broad: 

i. It can only be motivated by animus, and is therefore presumptively illegitimate.  

3. Government doesn’t need a valid purpose at the time the law is enacted – can come up with one after the fact.  Court is willing to accept “any conceivable legitimate purpose,” even if it wasn’t the government’s actual purpose.  

a. The court has also been known to make up purposes for itself.  

b. US RR Retirement Board v. Fritz (1980): bizarre retirement schedule is legitimate b/c not patently arbitrary or irrational.  

c. FCC v. Beach (1993): reaffirms any conceivable legislative purpose test.  

i. “those attaching the rationality of the legislative classification have the burden to negate every conceivable basis which might support it.” 

iii. Is the Classification Rationally Related to the Purpose? 

1. This is the requirement for a reasonable relationship.  

2. Laws will be upheld so long unless government is clearly wrong, a display of arbitrary power, not an exercise of judgment.  

3. Tolerance for underinclusiveness: 

a. Underinclusive when they don’t regulate everyone who is similarly situated.  Court: even substantial underinclusiveness is OK b/c the government may take one step at a time to attack problems.  

b. Railway Express Agency Inc. v. NY (1949): restriction on advertising vehicles unless on delivery vehicles.  

i. Court: that’s OK b/c can’t say it’s not permissible.  There’s no all-or-nothing requirement.  

ii. Jackson’s concurrence (more important): burden on those attacking the law or ordinance.  

iii. “no more effective practical guaranty against arbitrary & unreasonable government than to require that the principles of law which officials would impose on a minority must be imposed generally.” 

4. Tolerance for Overinclusiveness: 

a. Law is overinclusive if regulates individuals who aren’t similary situated.  Covers more people than necessary. 

b. Laws that are significantly overinclusive will be upheld under rational basis.  

c. NYC Transit Authority v. Beazer (1979): 

i. TA excluded people on methadone from employment based on the relapse rate of 25%.  

ii. Court: would be costly for city to classify types of methadone users.  

1. Efficiency is almost always a legitimate value. 

iii. This is a meaningful restriction.  Any lesser rule would be less precise and more costly.  

iv. Court is trying to review legislation w/o substituting its own judgment – while at the same time holding out the possibility of striking down truly arbitrary actions. 

5. Cases where laws are deemed arbitrary & unreasonable: 

a. US Dept. of Agriculture v. Moreno (1973): 

i. Restriction on food stamps to unmarried people living together.  

ii. Court: doesn’t operate to prevent fraud.  Without rational basis.  A bare desire to harm, and nothing more.  

b. City of Cleburne v. Cleburne Living Center (1985): 

i. Disabled aren’t suspect class (so apply rational basis test). 

ii. Didn’t give permit for group home b/c of negative attitudes of property owners & fears, 500 year floodplain, concern that residents would be harassed by students. 

iii. Court: these aren’t based on legit interests – don’t go toward achieving those interests.  

iv. Zoning is all about private biases: here the court is substituting its own judgment.  (NOT a typical rational basis test.) 

e. Strict Scrutiny: 

i. Used for race & national origin.  

1. Constitution enshrined slavery in how population should be used for determining members of the House of Reps, by preventing Congress from banning importation of slaves until 1808, the Fugitive Slave Clause.  Judiciary consistently enforced slavery – Fugitive Slave Act required that judges return escaped slaves. 

f. Race & Equal Protection: 

i. History of racial discrimination:

1. Dred Scott: 

a. Three main points: 

i. Defines the political community of the US

1. Slaves & descendants can’t be citizens. 

ii. Door is open to Indians.  

iii. Missouri Compromise is illegal.  

2. Post Civil War Amendments: 

a. 13: prohibits slavery & involuntary servitude

b. 14: overrules Dred Scott by declaring all persons “born or naturalized in the US are citizens of the US and the state where they reside. 

c. 15: right of US citizens to vote can’t be denied or abridged because of race.  

ii. Plessy v. Ferguson 

1. 1896

a. Plessy is 7/8 white ( so he’s black. 

2. Distinguishing between legal action & private action.  Laws guarantee legal equality, not social equality. 

a. The law can’t erase social prejudice.  
3. Issue: is LA act requiring separate races in separate carriages constitutional? 

4. Holding. Yes.  

a. Court uses the rational basis test and defers to the custom & tradition of the people.  

iii. Separate but Equal Cases: 

1. Cumming v. Richmond County Board of Education: 

a. Upholds white schools when there are none available to blacks.  Court: it’s  a state issue. 

2. Berea College v. Kentucky: 

a. Upholds conviction of private school that violated a KY law requiring segregation. 

3. Gong Lunn v. Rice: 

a. Upholds MS law that excludes Chinese child from schools.  

iv. Initial Attacks on Separate but Equal: 

1.  Missouri ex rel Gains v. Canada: 

a. Unconstitutional for Missouri to refuse to admit blacks to law school and pay for them to go out of state.  (MO creates separate school for blacks.) 

2. Sweatt v. Painter: 

a. UT school of law is whites only – SCOTUS: the separate school for blacks is unequal.  Puts pressure on the states – if going to have a separate school for blacks, then have to have equal facilities. 

3. McLaurin v. OK State Regents: 

a. Once blacks admitted to all-white school, can’t force them to sit in segregated areas of classrooms.  

b. This is a critical case to set the stage for Brown.  

v. Brown v. Board of Education: 

1. 1954 – a unanimous decision. 

a. This is a muddy decision (had to get everyone on board for it), but broadly ends segregation in school.  

2. Analysis turns on effects of segregation on public education. 

a. Education is the most important function of the state and local governments.  

vi. Segregation solely on the basis of race deprives minority children of equal education opportunities.  

i. Feelings of inferiority come into play.  (Reliance on social science data.) 

2. To argue from Brown now: 

a. Start off with social problem which presents legal problem. 

b. Go to the EPC (unless DC – then use DPC)

c. Analysis choices: 

i. Text of constitution

ii. Precedent 

iii. Original understanding

3. After Brown, determining if education is a right: 

a. EPC: if state has undertaken education, then it’s an equal right. NOT absolute right, but conditional right, if state takes it on.  

4. The remedy waits at least a year.  

vii. Brown II: 

1. 1955 – the remedy.  

2. Court orders the case back to the DCs to determine the result – ‘with all deliberate speed.’ 

3. Court wants equitable principles used – there isn’t one size fits all result.  

viii. Massive Resistance to Brown

1. Meaning of Brown gets contested in every later case. 

a. How it plays out shows how the rights ebb and flow.  

2. Cooper v. Aaron 

a. 1958: After Ike used federal troops to desegregate Little Rock. 

i. School system asked for stay of desegregation. 

b. 9 justices SIGNED opinion saying “rights of respondents are not to be sacrificed or yielded to the violence and disorder.” 

c. Two important points: 

i. School desegregation aspects – MUST comply with Brown. 

ii. Ringing statement of judicial supremacy. 

3. Goss v. Board of Education: 

a. 1963: SCOTUS invalidates Knoxville plan that let kids transfer whenever they were in the minority.  SCOTUS: using this to perpetuate segregation. 

4. Griffin v. County School Board

a. 1964: Unconstitutional for schools to close, rather than desegregate. 

5. Green v. County School Board

a. 1968: Unconstitutional “Freedom of choice” plan – students can choose which schools to attend.  

6. These cases were privatization cases – trying to make segregation a private choice coupled with purpose to keep segregation (as opposed to state action).  

a. Unstable set of cases – b/c they’re suggesting that private ordering has constitutional implications. 

ix. After Civil Rights Act in 1964: 

1. Schools that get federal money can’t discriminate – also allows the federal government to intervene.  This is the true success – SCOTUS was limited in what it could accomplish.  

x. Judicial Power to impose remedies in school desegregation: 

1. Swann v. Charlotte-Mecklenburg

a. 1971: issue: defining the scope of school authorities & DCs in implementing remedies.  

i. Power of the court is broad – remedy will depend on the historical segregation in the area. 

ii. Highwater mark after Brown. 

b. Four problem areas. 

i. To what extent racial balance/quotas may be used to correct previously segregated system.  

1. Within the equitable remedial discretion of the DC. Power of the court to fashion remedy is broad.  

ii. Whether every all-black or all-white school has to be eliminated. 

1. Courts must scrutinize to make sure this doesn’t occur b/c of discrimination. 

iii. What are the limits on reorganization of school districts and attendance zones

1. Just b/c something appears to be neutral doesn’t mean it is acceptable. 

2. To achieve balance, can gerrymander school zones.  

iv. What are the limits on bussing

1. No rigid guidelines. 

c. If history of segregation exists, then presumption against schools with disproportionate racial makeups.  BURDEN ON SCHOOLS to show non-discrimination.   

d. At some point, when schools are in compliance, there will be limit on the court’s powers to fashion remedies.  

2. Keyes

a. 1973: Court distinguishes between de jure (by law) segregation and de facto (private ordering) discrimination. 

b. This becomes critical in later cases. 

3. Milliken v. Bradley 

a. 1974: issue is whether a federal court can impose multi-district, area-wide remedy to single-district de jure segregation problem without any findings that the other, included districts have discriminated.  

b. Court holds NO – controlling principle is that the scope of the remedy should be determined by the nature & extent of the violation, and the other districts weren’t shown to have discrimination.  

c. No inter-district remedies unless violation was inter-district.  

4. Milliken II 

a. Court affirmed a fallback plan to improve education rather than to achieve racial balance.  

b. Court seems to be accepting racial imbalance in areas (addressing “white flight.”) 

5. Freeman v. Pitts

a. 1992: courts have no power to craft remedies b/c of private decisions that have nothing to do with a constitutional problem. 

b. But the burden remains on school districts to prove they’re not discriminating.  

6. MO v. Jenkins

a. 1995: court orders end to desegregation in KC schools – ruled for the state on every issue. 

b. Constitutional concern is equal opportunity, not equal results! 

xi. Formal vs. Functional Equality: 

1. Formal: 

a. as long as on the face of the law no one is harmed, the law is OK.  

b. Separate but equal is consistent with the law.  

c. Theory of judicial restraint.  

d. Brown is moving in this direction.  

e. About individuals.  

2. Functional: 

a. Looking past the formal line-drawing and see what’s underneath. 

b. Theory of judicial activism.  

c. Swann v. C-M.  

d. Milliken cases – move toward making the education better.  Focusing on more than just the legal classificaition. 

e. About the group, not the individual.  

xii. Strict Scrutiny for Discrimination based on Race & National Origin: 

1. Racial classifications allowed only if gov’t can meet heavy burden on demonstrating that the discrimination is necessary to achieve a compelling government purpose.  

a. Must be extremely important reason and 

b. Goal can’t be achieved in less discriminatory fashion (must be narrowly tailored)

2. Test applies to state & federal government

3. Reasons for strict scrutiny: 

a. Long history of racial discrimination 

b. Relative political powerlessness of these groups

i. Carolene Products footnote.  

c. Race is immutable trait 

i. Although: 

1. Race isn’t really immutable, but something that’s defined. 

2. Patronizing. 

4. First applied in Korematsu v. US.  

xiii. How to challenge racial/national origin discrimination: 

1. Prove the existence of a race or national origin classification: 

a. Facially discriminatory 

b. Facially neutral BUT discriminatory administration or discriminatory impact. 

i. MUST have proof of discriminatory purpose.  

2. Three types of facial discrimination:

a. Laws that expressly impose burden or disadvantage on people b/c of race/national origin.  

i. Only one case ever stood up under this – Korematsu, upholds internment camps. 

1. Test from Korematsu: 

a. Racial classifications are suspect.  

b. Subject to rigid scrutiny. 

c. Must be justified by pressing public necessity, not just racial antagonism.  

2. This is a means-ends test.  

3. Court defers to the military.  

4. Dissents – 

a. Murphy: “ugly abyss of racism.” Should be limits to military discretion.

b. Jackson: this is just racism.  No claim made that Korematsu is disloyal – and if he were German or Italian, wouldn’t be in this situation.    

b. Laws burdening both whites & minorities.  

i. SCOTUS initially upheld these b/c they didn’t discriminate.  

ii. McLaughlin v. Florida (1964): SCOTUS declared FL law unconstitutional b/c prohibited the habitual occupation of a room at night by interracial couples.  

iii. Loving v. VA (1967):  VA law prevented marriages between people of different races.  

1. State argues equal application means it’s not discriminatory. 

2. SCOTUS: 

a. Statute is purely white-oriented, and was drafted to maintain the purity of the white race. 

b. Would be slightly more difficult case if applied to purity of all races – but holding of Loving would still strike it down.  

c. No question that VA’s law rests on racial distinctions. 

d. No legitimate overriding purpose independent of racism.  

iv. Palmore v. Sidoti

1. SCOTUS, 1984

2. Family law case – custody of a child after the white mother lives with a black man. 

3. SCOTUS: 

a. Father’s resentment of mother’s choice of black parent wasn’t enough to wrest custody away, but the sexual relation situation might have been.  

4. Case is reminiscent of Cleburne ( governments shouldn’t give effect to private discrimination.   

c. Laws requiring separation of the races. 

i. Plessy (above) 

ii. Brown (above)

3. Facially Neutral Laws with Discriminatory Impact or Administration.  

a. Backdrop:

i. Yick Wo v. Hopkins (1886):

1. SF law requiring laundries in stone/brick buildings unless owner got waiver.  (but no real reason for the waiver.) 

2. Could argue that the waiver promotes fairness as all wooden buildings aren’t the same – but court reverses conviction b/c administration was directed at particular class.  

3. CURRENT meaning: impact evidence can prove a violation b/c the only inference you can draw is that there was a purpose to discriminate. 

ii. Gomillion v. Lightfoot (1960): 

1. Change of Tuskegee from square to 28-sided figure to eliminate blacks from city.  That was the only statistical effect, so the court says no other conclusion could be drawn but to segregate blacks from whites.  

iii. Palmer v. Thompson (1971): 

1. Closing all the pools rather than desegregate. 

2. Court finds no equal protection problem b/c both whites & blacks are excluded.  

3. While there’s no doubt there was a purpose to discriminate, it’s not the only inference that can be drawn.  

4. Hint of rational basis.
  

b. Facially neutral laws will get rational basis unless you can show proof of discriminatory purposes. 

c. Requiring proof of discriminatory purpose. 

i. But it’s really hard to prove an “unconscious purpose to discriminate.” 

d. Washington v. Davis

i. 1976: Test administered to prospective cops in DC – not many blacks pass it, and they sue claiming violation of DPC. 

ii. The fight here is about degree of scrutiny to use – rational basis or strict scrutiny.  

1. Note: if litigating on behalf of blacks, would argue failure of rational basis, too. 

iii. Court: 

1. The disproportionate impact isn’t irrelevant, but isn’t the only touchstone of invidious racial discrimination forbidden by Constitution.  

a. Disproportionate impact alone doesn’t trigger strict scrutiny. 

2. P’s fallback argument: even if can’t prove purpose directly, show impact evidence to indicate a discriminatory purpose. 

3. Court: you need purpose, not just knowledge ( very high mental state to prove.  The impact is probative, but not sufficient.  

4. Only going to get these overturned if no other conclusion can be drawn about the purpose.  

e. McCleskey v. Kemp


i. 1987: attack on constitutionality of death penalty when there’s statistics that blacks are more often sentenced to death. 

ii. Court: statute is constitutional.  Concern about not just the proper judicial role but the possible judicial role if statute is overturned.  

iii. This case demonstrates that the Constitution is underenforced – probably ought to prevent the law, but court won’t/can’t do it.  

f. City of Mobile v. Bolden

i. 1980 (Skipped over in class – check this out.) 

g. Rogers v. Lodge

i. 1982: court finds at-large election system was unconstitutional b/c sufficient proof of discriminatory purpose was shown. 

ii. Blacks were majority of people, but minority of registered voters – no blacks ever elected. 

h. Personnel Administrator of MA v. Feeney

i. 1979: Preference to veterans at the time when there are a lot of male veterans – woman challenges statute. 

ii. Discriminatory purpose implies more than intent as volition or as awareness of consequences: must show that the decisionmaker acted as they did BECAUSE of (not inspite of) adverse effects on a group.  

iii. Again, impact is only sufficient to show purpose when there’s no other inference that can be drawn. 

i. Village of Arlington Heights v. Met. Housing Devel. Corps

i. 1977: test to determine whether invidious discriminatory purpose was a motivating factor – demands sensitive inquiry into circumstantial and direct evidence of intent.  

1. Sources to show purpose: 

a. Historical background

b. Specific sequence of events leading up to challenged decisions

c. Departures from normal procedural sequence

d. Legislative

xiv. Affirmative Action: 

1. Three key questions: 

a. What level of scrutiny should be used for racial classifications benefiting minorities (should there be a distinction between benign and malign practices)?

b. What purposes for AA programs are sufficient to meet the level of scrutiny? 

c. What means of AA are sufficient to meet the level of scrutiny? 

2. Regents v. Bakke

a. SCOTUS, 1978

b. Man not admitted to Davis Med School sues, saying AA program is unconstitutional.  Case stands for possibility of using race but strikes down the 16/100 system…but without a majority rationale.  Left with uncertainty.  

c. Scope of review: 

i. Not always clear that preference is benign – may only reinforce stereotypes.  Also, forces innocent people to bear burdens of redressing grievances that weren’t their fault. 

ii. To justify use of suspect classification, state must show its purpose or interest is constitutionally permissible and substantial and that use of the preference classification is necessary to accomplish its purpose.  

1. State uses these arguments: 

a. Purpose to help disadvantaged groups (to succeed with this, must show past discrimination.) 

b. Helping disadvantaged groups 

i. Great compelling interest, but not  met in this case. 

c. Attaining diverse student body. 

i. Permissible goal – but beware of false diversity vs. true diversity (where people are chosen as individuals.) 

3. Interim cases: 

a. Fullilove v. Klutznick: didn’t produce majority opinion on level of scrutiny.  

b. US v. Paradise: 1987.  Upheld ct order to remedy discrimination by AL dept. of pub. safety.

i. Court will uphold race conscious remedies if remedy for proven past discrimination – if you prove discrimination can use race-based preferences as way of remedying problem. 

4. Wygant v. Jackson Board of Education: 

a. 1986: SCOTUS declared unconstitutional a city’s attempt to achieve faculty diversity by laying off white teachers with more seniority than black teachers.  

b. Court – this is unacceptable AA. Even if prior discrimination proven, layoff provision wasn’t acceptable means of achieving even a compelling purpose of remedying.  

c. Concern for fired individuals. 

5. Richmond v. JA Croson 

a. 1989: Strict scrutiny emerges as test for AA programs – Fullilove doesn’t control.  

b. Challenge to Richmond’s minority business utilization plan that requires 30% diversity subcontractors – kitchen sink list of minorities. 

c. Court:  No way of determining what’s benign/remedial and what’s illegitimate.  

i. Fails b/c general assertion that there’s been prior discrimination doesn’t provide guidance to legislature – can’t justify quota.  

1. Need to prove past discrimination existed (although this IS Richmond.) 

ii. Impossible to see if this plan is narrowly tailored.  (percentage can’t be seen as narrowly tailored for any goal except balancing.) 

6. Adarand Constructors, Inc. v. Pena

a. 1995: Reverses Metro Broadcasting – if racial, use strict scrutiny.  

b. Three principles announced: 

i. EPC should be driven by 

1. Skepticism of any racial preference

2. Consistency regardless of race

3. Congruence between standards applied to state and federal governments.  

c. Strict scrutiny! Only constitutional if narrowly tailred measures that further compelling interests. 

7. Grutter v. Bollinger

a. 2003: Michigan AA program. 

i. Program isn’t remedial – it’s forward looking program, individualized.  

ii. State interest: diversity in school helps create racial understanding and better education.  

b. Court applies strict scrutiny and the program passes muster.  

8. Gratz v. Bollinger

a. 2003: Michigan racial preferences in undergrad admissions. 

b. Violate strict scrutiny. 

c. The interest is compelling, but it’s not narrowly tailored – not individual, nuanced approach.  

g. Gender Classification

i. Use intermediate scrutiny.  

ii. Not until 1971 that SCOTUS first invalidates gender classifications! 

1. In early cases, SCOTUS struck down regulations that restricted rights to contract as a violation of personal liberties.  

2. Transition cases: SCOTUS starts using rational basis to strike down provisions.  

iii. Transition cases: 

1. Reed v. Reed

a. ID law invalidated based on rational basis rationale – “fair and substantial relation to the object of legislation” and must be reasonable.  

b. The preference was held to be irrational.  

2. Frontiero v. Richardson

a. 1973: Four justices sign onto strict scrutiny – not enough, as controlling votes were cast using rational basis test. 

b. Court invalidates law requiring male dependents of female officers to show she provides more than ½ support. 

3. Stanton v. Stanton

a. 1975 – unconstitutional UT law that required parents to support female children until 18, but males until 21.  

iv. Craig v. Boren

1. 1976: breakthrough case – prohibitions against selling near beer to men, not women. 

2. Test: intermediate scrutiny. 

a. Law must serve important governmental objectives and must be substantially related to achievement of those objectives.  

v. US v. VA

1. 1996: VMI case. 

2. Two issues:

a. Does VA’s exclusion of women deny to them EP of the laws? 

i. Yes.  

1. VA tries to argue that VMI’s method of training provides educational benefits that can’t be modified for women.  Court dismisses – the goal is great enough to include women. 

b. If VMI’s unique situation does offend the Constitution, what’s the remedy? 

i. Remanded. 

ii. VA’s remedial plan included setting up a separate college for women.  Court: not acceptable.  

iii. Things VA could have done: 

1. Gone private (no state funds)

2. Another facility. 

3. Or just let women in.  

3. Key to the case: 

a. Stereotypes based on generalization, not individual treatment, will get tossed out.  

b. With heightened scrutiny, you can look behind the legislation to discern the true purpose.  

vi. Proving Existence of Gender Classification

1. Two major ways: 

a. Facial discrimination

b. If facially neutral, requires demonstrating that there is both discriminatory impact and discriminatory purpose for the law.  

2. Burden is on the person seeking to uphold the statute.  

3. Geduldig v. Aiello: 

a. CA disability insurance system’s treatment for pregnancy – excludes it from coverage.  

b. Passes scrutiny b/c there isn’t any discrimination between men and women – there are no risks from which men are insured and women aren’t.  

c. (Congress overrules this by statute – the Pregnancy Discrimination Act.)  

d. Reasoning still gets applied.
 

vii. Gender Classifications Benefiting Women 

1. SCOTUS has frequently invalidated laws that benefit women and disadvantage men when based on stereotypes. 

2. Orr v. Orr

a. 1979: Issue about constitutionality of AL alimony statutes that require husbands, but not wives, may have to pay alimony after divorce.  

b. State can’t classify on the basis of sex.  

i. If purpose is to help needy ex-spouses, then statute can say so. (legitimate purpose but not narrowly tailored.) 

3. MS University for Women v. Hogan

a. 1982: all-female school that excludes men is unconstitutional.  

b. State had benign, compensatory purpose, but filed to establish that the objective is the purpose underlying the discriminatory classification.  

viii. Gender Stereotypes 

1. Michael M v. Superior Court of Sonoma County 

a. 1981: Issue is whether CA’s statutory rape law violuates EPC b/c makes men alone criminally liable for sex. 

i. This is strict liability, with no lack of consent element.  

ii. Statute is clearly sex-based. 

b. State’s justification: preventing illegitimate teenage pregnancy.  

c. Court: statute is sufficiently related to state’s objective to be constitutional – virtually all effects of pregnancy fall on women, and men suffer few consequences.  

d. Brennan’s dissent: court places too much emphasis on desirability of achieving state goal.  State hasn’t shown that a gender neutral statute would be less effective. 

2. Rosker v. Goldberg

a. 1981: Issue is if the Selective Service Act is violation of 5th A (EPC) b/c requires registration of males, not females. 

b. Court: not violation.  Start with basis of combat exclusion of women.  Look at Congress’s debates – determining that a draft would be aimed at getting combat troops, and women wouldn’t qualify.   

i. Women and men aren’t similarly situated for the purpose of a draft.  

ii. This is deference to the military. 

c. White & Brennan dissent: attack on interpretation of roles of men & women; women could fill other noncombat roles in military. 

3. Nguyen: 

a. Court holds it’s OK to make differentiation about illegitimate children born to male or female citizens abroad b/c of unique proof a woman has vs. a man in regards to their children. 

i. Real purpose seems to center around male military overseas.  

b. Test is formally intermediate scrutiny…minus.  

i. Majority leaves out important phrase “exceedingly persuasive.” 

c. O’Connor: parents are similarly situated.  

ix. Gender Classifications benefiting women as a remedy. 

1. Court has indicated that gender classifications benefiting women will be OK if designed as a remedy for past discrimination or differences in opportunity.  

2. Califano v. Webster: 

a. 1977: Remedy for past discrimination case.  

b. Discrepancy in SS benefits calculated based on wage earner’s average monthly wage.  

c. Court: this allows women who have been unfairly hindered from earning as much as men  to eliminate additional low-earning years from calculation. 

3. Schlesinger v. Ballard: 

a. 1975: court upholds a Navy reg that required discharge of male officers who went 9 years w/o promotion, but allowed women 13 years. 

b. Basis: men have had more opportunities in the past. 

x. Alienage Classifications 

1. Refer to discrimination against non-citizens.  

2. SCOTUS has recognized that Congress has the power to regulate immigration and has been deferential to federal statutes.  

3. Strict Scrutiny is the general rule: 

a. Graham v. Richardson 

i. 1971: Welfare cases: issue is if the EPC prevents state from conditioning welfare benefits on beneficiary’s possession of US citizenship or number of years as a resident. 

ii. Court: state retains broad discretion to classify as long as the classification has a reasonable basis.  

1. But still subject to strict scrutiny.  

2. State’s desire to preserve benefits for citizens isn’t enough to justify restrictions.  

3. Alien is a person for the purposes of EPC.  

b. Later cases: 

i. Sugarman (1973): NY law that prevents aliens from having civil service jobs is unconstitutional.  

ii. In re Griffiths (1973):  invalidated state law that excluded aliens from being licenesed as attys

4. Alien Classifications related to self-government & democratic process only get rational basis: 

a. Only rational basis used.  (doesn’t want to use strict scrutiny and find that these interests are compelling.) 

b. State can deny aliens the right to vote, hold political office, or serving on juries. 

c. Foley v. Connelie: 

i. 1978: NY statute prohibits naturalized citizen from becoming a state trooper.  Ct: police function is one of the basic functions of gov’t.  exercise of police authority calls for high degree of judgment & criticism.  (Foley loses).  State can confine performance of important public responsibilities to citizens of US. 

d. Ambach v. Norwich 

i. 1979: court holds states can refuse to employ  teachers who are eligible for US citizenship but who refuse to seek naturalization. 

ii. “wider latitude” for states when exercising functions of government.  

e. Caball v. Chavez-Salido 

i. 1982 -- State may require citizenship for person to be probation officer.

f. Burnal v. Fainter

i. 1984 – no exception for people becoming notary publics.  Ct emphasized this is narrow exception for those who directly participate in “formulation, execution, or review of broad public policy and hence perform functions that go to the heart of representational government.” 

ii. If no room for exception, then apply strict scrutiny. 

5. Congressionally Approved Discrimination

a. Another exception to the strict scrutiny rule: if discrimination is the result of a federal law.  SCOTUS has ruled that govt has power to control immigration.  Power requires judicial deference.  

b. Matthew v. Diaz

i. 1976: unanimously upheld federal statute that denied Medicate benefits to aliens unless had been admitted for permanent residence and lived in US for 5 years. 

ii. Court is making distinction between alienage classifications by federal government and state & local governments.  Strict scrutiny for state and local, but federal seems to get rational basis.  

c. BUT: Hampton v. Wong

i. 1976: SCOTUS made distinction between decisions by Congress or President and those by federal agencies.  Rational basis only for Congress/President.  

h. Discrimination against non-marital children: 

i. Get intermediate scrutiny. 

1. Justified b/c of unfairness of penalizing children b/c of their parents’ acts. “illogical and unjust” to visit condemnation on head of an infant. 

2. Long history of discrimination & immutable (child can’t change status). 

3. BUT: illegitimacy doesn’t carry “obvious badge.” 

ii. Two major principles: 

1. Laws that provide benefit to all marital children but no non-marital children are always unconstitutional. 

2. Laws that provide benefits to some non-marital children, while denying benefit to other non-marital children, are evaluated on case by case basis.  

iii. To some non-marital children: 

1. Lalli v. Lalli: 1978: ct upholds state law that provided non-marital children could inherit from father only if paternity established in his lifetime. 

2. Labine v. Vincent: 1971: ct upholds state law that denied inheritance from non-marital father unless child acknowledged by father in his lifetime. 

3. Matthews v. Lucas: 1976: ct upholds provision of SSA that allowed children to get survivor’s benefits only if they could establish both paternity and if father was providing financial support. 

4. Jiminez v. Weinberger: 1974: ct invalidates provision of SSA that allowed intestate inheritance of disability benefits by all marital children and “legitimated” non-marital children.  Problem was the potential for false claims by illegitimate children was the same, regardless of whether they’d been “legitimated.” 

i. Other types of Discrimination: 

i. Will get only rational basis review. 

ii. Age classifications: 

1. Age is immutable and visible, but only get rational basis.  

2. Mass. Board of Review v. Murgia: 1976: mandatory retirement age OK b/c legislature has legitimate aim in protecting the public. 

3. Vance v. Bradley: 1979: law that mandates retirement at 60 for foreign service system EEs is OK b/c challengers couldn’t demonstrate congress didn’t have reasonable basis for enacting the law. 

iii. Disability discrimination: 

1. Cleburne: rational basis. 

2. Heller v. Doe: 1993: upholds state law that allows retarded individuals to be committed if clear & convincing evidence justifying it, but required proof beyond reasonable doubt if institutionalizing mentally ill. 

iv. Wealth discrimination: 

1. Only rational basis. 

v. Sexual orientation: 

1. Romer v. Evans: ct used rational basis to strike down CO statute.  Important b/c first time court invalidated any legislation based on sexual orientation. 

j. Congressional Power to Enforce Civil Rights

i. When people can sue state governments for violations. 

ii. The power comes from: 

1. §5 of 14th: “power to enforce…by appropriate legislation.” 

a. Congress’s power to decide if a particular law can be used to sue the states.  (Federalism) What the enforcement means is up for grabs, but get a state action requirement.  

b. In civil rights cases, not only did the court say §1 reaches state action, but also §5: power to legislate against the states. 

c. Seminole Tribe (1996): Congress only may override 11th A and authorize suits against state governments pursuant to §5 of 14th A. 

d. City of Boerne (1997): Congress couldn’t use §5 power to create new rights or expand scope of rights.  Has the power to create remedies for past violations of only those rights established as constitutional.  Laws must also be proportional/congruent to the violations.  

i. Congress can’t expand rights past what the SCOTUS has said those rights are.  

ii. Congruence & Proportionality test: 

1. Means chosen to remedy 14th A violations must be congruent & proportional to violations. There is a little room for Congress to go after conduct that doesn’t violate the constitution to ensure that the protected conduct is fully protected.  (But can’t take it too far.  Congress can’t define substantive rights.)

2. Garrett v. Alabama runs through the test. 

a. ADA case.  

b. What is the scope of the right at issue? 

i. Rational basis (from Cleburne). 

ii. Therefore, what’s unconstitutional is irrational discrimination against disabled. 

c. Is there a pattern of conduct IDed by Congress against the disabled? 

i. State action or local/society discrimination? 

ii. Must have enough to show states are the source of the problem.  (Here, no pattern to support expanding ADA past its limited scope.)  

d. Is it congruent & proportional? 

i. No.  

ii. Duty in statute to make reasonable accommodations, beyond what rational basis would require b/c threshold is anything that that doesn’t impose undue burden.  

iii. Disparate impact isn’t problem under equal protection, but is under ADA. 

3. Therefore: statute tries to redefine substantive rights against state.  Struck down there, but still applies against everyone else. 

2. Abrogation of state sovereign immunity: 

a. 11th A implications.  

b. Seminole Tribe says 11th A is limitation on federal court SM jurisdiction – limits cases federal courts are empowered to hear.  Can’t use Art. 1 powers to expand federal court jurisdiction beyond Article III limits. (Otherwise, Congress would be rewriting the constitution)

c. Fitzpatrick v. Blitzer: SCOTUS unanimously says §5 power does allow Congress to abrogate state sovereign immunity (civil rights issues)

i. But abrogation of states’ immunity must be clear on the face of the legislation. 

ii. Case works with City of Boerne – can abrogate, but must be appropriate §5 legislation – must fulfill congruence and proportionality test. 

iii. How to sue states: 

1. States consent to be sued. 

a. If state removes to federal court, they can waive simply by invoking federal court jurisdiction. 

b. Express litigation. 

c. Waiver 

d. Consent through spending power (if want federal dollars, must consent to be sued.) 

2. Federal government can sue states in federal courts. 

3. Local governments aren’t protected by 11th A

4. Suing the official.  

a. Ex parte Young: great fiction the court comes up with: can sue state official for injunctive relief.  Not “really” suing the state b/c if the official is violating the constitution, then he’s not acting within state’s authority. 

5. §1983: 

a. can sue state actors for damages or equitable relief, person as individual. 

iv. Another example: 

1. Nevada Dept of Human Resources v. Hibbs 

a. FMLA case. Damages vs. ERs who violate statute.  Includes state ERs.  Congress created cause of action. 

b. First: ID the right. 

i. Here, sex discrimination.  Different from Garrett b/c of intermediate scrutiny. Substantial relationship to important government objectives. 

c. Second: Is there a pattern? 

i. Particularly: does discrimination and pattern that Congress identified justify pushing the right further to protect the core constitutional right? 

ii. Here: more evidence of private discrimination. 

d. Third: is it congruent & proportional? 

i. Congress tried other thigns before FMLA. 

ii. Narrow target: at work and family life.  This helps the analysis.  

iii. Statutes are limited in scope: does apply to all EEs, paid/unpaid leave.  Congress appears careful about burdens.  

iv. It appears to be all about focus. 

2. Lane: 

a. ADA case about access to courtrooms. Not just about discrimination on basis of disability, but access to judicial process.  

b. Scope: more than rational basis b/c of access to courts. 

c. Evidence: much more evidence in the record.  Focused.  Looks at state and local evidence.  FN says we’re allowed to do that (dissent disagrees). 

d. Congruence & Proportionality: here not as clear; court looks to whether it’s “appropriate.” 

III. Fundamental Rights under Due Process & Equal Protection: 

a. Overview: 

i. Fundamental Rights get Strict Scrutiny.  

1. Rights protecting family autonomy

2. Procreation

3. Sexual activity & sexual orientation 

4. Medical Care decision making 

5. Travel 

6. Voting

7. Access to courts.

ii. Focus on the DP clause.  Some rights are enumerated, others are unenumerated.  The question is about how the SC finds rights that are unenumerated – and, is it legit for court to do this?  

1. Very divisive issue.  Scalia: no unenumerated rights. 

iii. If not fundamental, then only get a rational basis test. 

1. Analyzed under 5th A and 14th A DPC & EPC. 

2. Many under both, but some are either/or. 

3. Major difference between DP & EP as basis for protection are in how the constitutional arguments are phrased. 

a. Under DP: constitutional issue is whether the government’s interference is justified by a significant purpose. 

b. Under EP: issue is whether the government’s discrimination as to who may exercise the right is justified by a sufficient purpose. 

iv. 9th A: “the enumeration in the Constitution of certain rights, shall not be construed to disparage others retained by the people.” 

1. Used to provide a textual support for non-textual rights, such as the right to privacy. 

v. Substantive & Procedural DP:

1. Existence of right triggers two burdens on the government. 

a. Substantive: gov’t must justify infringement by showing action is sufficiently related to an adequate justification.  

b. Procedural: when the government takes something away (life, liberty, property), it has to provide adequate procedures. 

b. Framework for analyzing Fundamental Rights: 

i. Is there a fundamental right?  

1. This is the big fight.  Text doesn’t get you far, and 9th A doesn’t carry a lot of weight.  Look to original understanding. 

2. If no fundamental right, then use rational basis. 

ii. Is the Constitutional right being infringed? 

1. Meaning denied or burdened. 

iii. Is there a sufficient justification for the government’s infringement of the right? 

1. Ends test. 

iv. Is the means sufficiently related to the purpose? 

1. Means.
 

c. Economic Liberties: 

i. Refer to constitutional rights concerning ability to enter into and enforce Ks, to pursue trade or profession, to acquire, possess, and convey property. 

ii. Economic Substantive DP: 

1. Different eras.  Pre-Lochner, Lochner Era, after 1937

2. Lochner: court holds state’s interest isn’t sufficient to overcome economic interest of freedom of K. Court uses language of rational basis plus a little more.  Some takings so arbitrary that no process is sufficient to allow them to happen. 

a. Lochner important for Holmes’s dissent.  Every law restricts some liberty.  Constitution isn’t intended to embody a particular economic theory, whether for paternalism or laissez-faire.  

b. Holmes suggests there’s space for courts to play a role. 

3. After 1937: change after the New Deal. 

a. West Coast Hotel Co. v. Parrish: 1937: court upholds state law dictating minimum wage based on state’s “protective power.” Critical case.  

i. Regulation that is reasonably related to its subject and adopted to the needs of the community IS due process.  

ii. Factual basis here: as long as not arbitrary & capricious, it’s the court’s job to get out of the way.  

b. US v. Carolene Products: 1938: court upholds federal law prohibiting shipment in interstate commerce “filled milk” as adulterated food product. 

i. Congress made sufficient findings that can’t be disregarded.  No “persuasive reason for departing.” 

ii. Important FN 4: there may be a narrower scope of operation of the presumption of constitutionality when the legislation appears to be facial violation of constitution.  “we defer to Congress…except…” 

1. Strict scrutiny should be applied under DPC only if law is contrary to specific prohibition of the Constitution. 

2. Very important dictum! 

c. Williamson v. Lee Optical of OK: 1955: court getting out of the way: upholds restriction on grinding lenses unless opth. or opt. 

i. Douglas is clear; there’s no second-guessing congress – could be needless and wasteful, but that’s not enough for the court to strike it down.  

4. Since 1937, not one state or federal economic regulation has been found unconstitutional as infringing liberty of K protected by the DPC! 

d. Constitutional Protection for Family Autonomy 

i. These are fundamental rights or liberty interests.

1. Should get strict scrutiny, but level of review isn’t clearly stated in the cases.   

ii. Right to Marry: 

1. Loving v. VA: 1967: earlier for EPC, focus was on racial restrictions on the right to marry & state’s claim that they were burdening both whites and blacks.  The court rejects: can’t draw racial lines, period.  

a. Marriage is fundamental right. Not much standard of review: marriage is fundamental to very existence/survival.  Can’t rely on so flimsy a basis as racial classifications.  

b. Racial classifications are “so directly subversive of the principle of equality at the heart of the 14th A, is sure to deprive all of the state’s citizens of liberty without due process of law.” 

2. Zablocki v. Redhail: 1978: more complicated – dealing with EP.  Most extended SC discussion of right to marry.  At issue was WI statute that provided men who owed child support couldn’t marry unless got court permission. 

a. When interfering with exercise of fundamental right, can’t be upheld unless supported by sufficiently important state interests that are closely tailored to effectuate only those interests.  

b. Two part analysis: 

i. Determine if direct, substantial interference with marriage. 

ii. If there’s interference, look to see if gov’t has sufficiently important interest (end) that’s closely tailored (means).  

1. Almost seems like combo of intermediate and strict scrutiny. 

2. State argues permission to marry furnishes opportunity to “counsel” applicant about support obligations; also concerned about the welfare of the children.  

3. Not enough, too broad.  No real evidence of counseling, state has other means. 

3. Boddie v. CT: 1971: state law requiring payment of filing fees and court costs to receive divorce violated indigent individuals’ due process rights.  (Preventing individuals from divorcing prevented them from remarrying.) 

4. Califano v. Jobst: court upheld provision of SSA that terminated benefits for disabled children (as child of wage-earners) at the time they married.  Permissible for Congress to infer married individuals relied less on parents.  There’s no actual roadblock to marriage here.  

iii. Right to Custody of One’s Children: 

1. Parents have a fundamental right to custody.  

2. Stanley v. Illinois: 1972: state statute that presumes unwed fathers are unfit is unconstitutional.  Uses means-ends test – state has interest in assuring fitness of parents, but no allegation that he’s unfit. No state interest in separating children from father without hearing. 

3. Michael H v. Gerald D: 1989

a. Scalia opinion.  Critical case for FN 6. 

i. There is a much more specific tradition regarding natural fathers that denies protection to such a parent.  

b. Two challenges: 

i. Requirement of procedural DP to prevent state from terminating illegitimate child’s father from him (though mother is married to another man).  

ii. Father of child argues that b/c he has parental relationship with child, protecting interest of husband and wife isn’t sufficient state interest to support termination of relationship. 

c. Court: 

i. What counts is whether states award substantive parental rights to natural father of child conceived within another marital union. 

1. Makes issue very, very narrow: to distinguish from other cases. 

iv. Right to Keep Family Together: 

1. Moore v. City of East Cleveland, OH

a. 1977: housing ordinance only allows nuclear families in dwelling unit.  Grandmother, son, and grandsons live together. 

b. Court: ordinance is both over and under inclusive.  

i. City argues justification based on preventing overcrowding, minimizing traffic, etc. 

1. Court: very tenuous relationship to statute. 

ii. But the level of scrutiny isn’t stated.  

c. Choice of relatives with this degree of kinship to live together can’t lightly be denied by the state. 

d. Not clear that Moore would protect same-sex couples who adopt a child to live together, b/c of the lack of blood or state sanctioned relationship. 

v. Right of parents to control upbringing of children: 

1. Similar to Lochner (they were Lochner-era cases).  Part of the package of rights: freedom from bodily restraint, to contract, acquire useful knowledge, marry, etc.  About being free and autonomous. 

2. Meyer v. Nebraska 

a. 1923: Seems to be as much about the teacher being able to teach German as the parents being able to have their children taught. 

b. Court: knowledge of German isn’t harmful: parents have a right to engage instructor to teach their kids (have kids educated as they’d like.)

3. Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary

a. 1925 – OR law required putting kids in public schools; not constitutional b/c unreasonably interferes with the liberty of parents and guardians to direct upbringing and education of children. 
4. Prince v. MA

a. 1944 – court recognized the right to make parenting decisions isn’t absolute and can be interfered with by the state if necessary to protect the child.  (Case was about JWs forcing child to proselytize – involves child labor laws.) 
5. WI v. Yoder

a. 1972 – Amish can exempt 14 & 15 yos from compulsory education. 

b. Hybrid case: right of parents to take children out of school before mandatory period of education is.  (Controversial, too, b/c almost a hymn to Amish way of life.) 

6.  Is there a constitutional right to home schooling? 

a. There’s significant state deference here, and the idea of an opt-out.  

7. Troxel v. Granville

a. 2000: petition for grandparents to have visitation with their grandkids after father commits suicide.  WA has statute that allowed anyone at any time to petition for visitation. 

b. Court: this interferes with right of parents to rear children.  

c. End up with sense that the right to control is a fundamental liberty interest/right.  

d. Issues left open by this case because of the particular facts (the judge didn’t weigh the mother’s wishes).  Almost as though presumed that fit parents will act in the child’s best interest, that there’s no reason for the courts to get involved. 

e. Almost a case by case constitutional standard (Scalia: this is constitutionalizing family law – not a good thing!) 

e. Constitutional Protection for Reproductive Autonomy: 

i. Three aspects of protection: right to procreate, to purchase & use contraceptives, and abortion. 

ii. Right to procreate: 

1. Buck v. Bell: 

a. 1927 case – “Three generations of imbeciles are enough.” 

b. Interesting to compare to Skinner; if think SCOTUS shouldn’t be in the game of finding rights that aren’t enumerated, how to deal with this case?  

2. Skinner v. OK

a. 1942: OK statute that provides habitual criminals must have a vasectomy.  

b. Court: state hasn’t shown basis for inferring there’s a connection between genetics and criminal traits. 

c. Under EPC: EPC would indeed be formula of empty words if such conspicuously artificial lines could be drawn. 

d. E&E: application of strict scrutiny to protect unenumerated right to procreate, though did under EPC, rather than DPC. 

iii. Right to Contraception:

1. Poe v. Ullman: 

a. 1962: CT statute made criminal selling of contraceptives and advising their use.  

b. Court: nonjusticiable b/c no one is actually using this statute.  (Not ripe.) 

c. Harlan’s dissent: legislation violates 14th A b/c makes criminal offense for married couples to use contraceptives. 

i. DP can’t be reduced to any formula: its content can’t be determined by reference to any code.  

ii. DP is adaptable, expands and contracts for different situations in order to provide freedom from purposeless, arbitrary restraints.  

2. Griswold v. CT: “penumbras and emanations.” 
a. 1965: same statute as Poe, but CT has enforced the statute.  (PP all but begged to be prosecuted.) 

b. Case is about the “zone of privacy created by several fundamental constitutional guarantees.”  

c. “governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.” 

d. Rebirth of substantive DP is limited to sphere of personal liberties.  (Not reviving Lochner – not acting as “super legislature.”)

e. Penumbras and Emanations: 

i. Guarantees in the bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance. 

ii. Penumbra: like the §5 doctrine in the sense the doctrine sweeps beyond literal meaning, but necessary to sweep more broadly in order to fully protect those covered areas.  

3. Progression from Griswold to Roe:

a. Movement towards clarity, as Roe gives us strict scrutiny  and the 14th A.  (7 justices say right  derives from 14th A’s DP clause, not just the various sources in Griswold.) Also, the test becomes far more clear – strict scrutiny. 

i. If the state’s interest becomes compelling, and if the regulation fits closely enough in light of those compelling interests, then upheld.  Clearly strict.  

4. Eisenstadt v. Baird: 

a. 1972: Preparatory groundwork for Roe v. Wade.  

b. Case is about MA law that forbids providing contraception to unmarried individuals.  

i. Married couple (from Griswold) is really made up of two individuals.  If privacy is to mean anything, then means the right of the individual to be free from unwarranted governmental intrusion into fundamental matters.  

c. Court: statute can’t be upheld as a deterrent to fornication or as a health measure – and therefore can’t be sustained as a prohibition on contraception.

d. Restatement of Griswold right: 

i. It’s married couple’s right (G)

ii. Here, it’s individual’s right to be free (as above): broader language than needs to be used – provides very useful dicta for Roe. 

5. Carey: contraception to minors.  Court isn’t quite sure why it’s striking this down.  For some it’s sexual autonomy and for others it’s concern about making pregnancy the price of sexual activity. 

iv. The Right to Abortion: 

1. Five parts to analysis: 

a. Constitution protects right of women to choose

b. What typ of state regulations of abortions are permissible and which are unconstitutional

c. Decisions concerning laws that prohibit use of government funds or facilities

d. Particular type of government regulation that has been declared unconstitutional: spousal consent & notification

e. Ability of state to require parental notification

2. Roe v. Wade: 

a. 1973: justifiable b/c could get pregnant again! (Also, were other Ps as well, including doctor charged with crime; criminal conviction remains live.) 

b. Three reasons by state to justify bans on abortion: 

i. Discourage illicit sex

ii. Concern for risky medical procedure

iii. State’s interest in protecting prenatal life. 

c. Court’s analysis: 

i. Constitution mentions no right of privacy; but look at 9th A.  Right of privacy isn’t absolute, so must be viewed against important state interests.  

ii. Regulation that limits rights may be justified only by compelling state interest that’s narrowly tailored.  

1. State: fetus is person; life begins at conception…. 

2. Court: no, at viability. 

iii. At heart of Roe is balancing between the rights of the pregnant woman vs. the interest of the state. 

d. Holding: 

i. Three trimester approach.  (will be overruled); during first trimester, it’s left to doctor’s judgment; during second trimester, state can regulate in ways reasonably related to maternal health – balancing; after viability, state can regulate and proscribe abortion except where necessary to preserve the life or health of the mother.  

e. Provides guidance to state legislatures: don’t touch first trimester, third can do anything you want; second – only legit health concerns. 

f. Privacy right is broad enough to encompass a woman’s decision to terminate her pregnancy.  

3. Remember: 

a. Privacy comes from DPC. 

b. Privacy encompasses abortion decision. 

c. Privacy is not absolute. 

d. Use strict scrutiny (b/c it’s not absolute).  

e. Measure privacy interest against state interests that are deemed compelling.  

4. Doe v. Bolton

a. 1973 – companion case to Roe. 

b. Challenge to GA’s abortion statute – court strikes down. 

c. 9th A doesn’t create federally enforceable rights, but a catalog of rights comes from the “blessings of liberty” mentioned in preamble.

i. Autonomous control over development & expression of one’s intellect, interests, tastes, and personalities. 

ii. Freedom of choice in basic decisions of one’s life (marriage, divorce, contraception, procreation, education, bringing up children).  

iii. Freedom to care for one’s heath and person, from bodily restraint or compulsion, to walk, stroll, or loaf.

d. GA statute is at war with the message of the cases that a woman is free to make basic decision about whether to bear an unwanted child.  

i. But state has interest, too: but statute is weighed too heavily on state’s side.  Enactment overbroad.  Not closely correlated to aim of preserving prenatal life.  

1. Statute required three docs to agree that abortion should be performed, in licensed hospital, and must be approved by committee of medical staff. 

5. Issues which arise in 80s-early 90s.  

a. Funding: states do a lot of funding of medical care – issue about whether states must pay for abortions (when Medicaid provides expenses related to child birth).  

i. Two issues: EP and DP. 

b. Harris v. McRae: 

i. 1980: this is wealth classification (not suspect).  Pregnancy isn’t a suspect class, either, so states don’t have to pay.  (Federal case) 

ii. Not interference with the right, but just refusal to pay.  

c. Maher v. Roe: 

i. 1977: states remain free to prefer childbirth over abortion and refusal to pay for ab ortion isn’t unduly burdensome.  (Still there, just not paid by the state.) 

6. Parental Notice & Consent: 

a. Billotti v. Baird

i. 1979: OK as long as there’s judicial bypass. 

ii. Children do have rights, including Roe right. 

iii. BUT: must take account of the role of the family as recognized in other court cases.  

1. States can’t give parents absolute veto, but give them some role. 

2. In general, for important decisions by minor, it’s OK for notice requirements. 

3. BUT: difference between abortion and other decisions (childbirth is permanent!) 

4. Therefore: need alternative procedure in place; minor can show judge she’s mature enough to make the decision on her own, and that abortion would be in her best interest – and it must be an anonymous procedure. 

7. Spousal Notification: 

a. Planned Parenthood v. Danforth

i. MO statute required written consent of the husband. 

ii. Court strikes down, particularly focus on the 1st trimester as state has no right to prohibit abortion here, so can’t delegate to the spouse the power to veto and abortion. 

1. You can’t delegate what you can’t possess. 

iii. Court has little trouble here in striking this down. 

8. Waiting periods/dispensing information: 

a. Akron v. Akron Center for Reproductive Health: 

i. 1983: statute that prohibits physician from performing abortion until 24 hours after woman signed consent form. 

ii. Court strikes down: no indication of legitimate state interest furthered by arbitrary and inflexible waiting period. 

1. No evidence anything would increase the health and safety of the mother.  

2. Same as requiring specific information about the fetus: only thing this does is discourage the mother.  

9. Planned Parenthood v. Casey

a. 1992 – unusual 3-justice joint opinion. 

b. Court rejects the Roe trimester system. 

c. Court recognizes three components of Roe: 

i. Right of woman to choose before viability

ii. State’s power to restrict abortions after viability 

iii. Recognition that state has legitimate interest from the outset of pregnancy in protecting the health of the child.  

d. Court draws line at viability b/c of stare decisis and b/c viability is way of demarcating when life begins. 

e. Court adopts the undue burden analysis: 

i. An undue burden exists and the provision of a law is invalid if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion.  

1. This only applies pre-viability. 

2. O’Connor hints at “narrowly tailored” in her opinion, as well – nod to strict scrutiny. 

ii. State may enact regulations; reaffirms Roe’s holding that subsequent to viability the state can choose to regulate abortion, even proscribe it, EXCEPT for the protection of the mother. 

f. Treatment of stare decisis: 

i. Four factors a court uses in overruling itself. 

1. Was the prior decision workable or unworkable? (low standard)

2. Is there any reliance issue implicated?  (women rely on abortions as an option; to take away would undercut their interests).  (Circular). 

3. Is it doctrinal anachronism? (This would apply after the court has been retreating from a doctrine; since still substantive due process, it’s not anachronistic.) 

4. Is it factually irrelevant or unjustified? (Has something changed in facts/or our understanding to justify overruling?)

ii. Scalia’s factor: was the prior precedent “incorrect?”  (loaded question)

10. Stenberg v. Carhart

a. 2000 – challenge of Nebraska’s partial birth abortion law. 

b. Court finds law is unconstitutional b/c no exception for the mother’s health and fails the undue burden test b/c they’re burdening the woman’s right to choose. 

c. NB argues: law doesn’t require a health exception unless need for one (Court rejects).  

f. Constitutional Protection for Medical Care Decisions: 

i. Right to refuse treatment: generally, there’s a right.  It’s not absolute and it can be regulated by the state. 

1. Jacobson v. MA (1905): court upholds vaccination law b/c of government’s compelling interest in stopping disease.  

2. Washington v. Harper (1990): prisoners have right to be free from involuntary administration of antipsychotic drugs. (Forced meds OK if inmate gets hearing with notice before a tribunal in order to challenge the decision.) 

3. Cruzan v. Director, Missouri Dept. of Health

a. 1990: Cruzan was incompetent; MO caring for her at state costs.  SC of MO held that b/c no clear and convincing evidence of Cruzan’s desire to terminate life (conversation with a roommate), parents couldn’t have tubes removed. 

b. The state’s requirement of clear & convincing evidence is constitutional.  

c. Court assumes (but doesn’t hold) that competent person can refuse food & water against the wishes of the state – but that’s not the case in front of them.  

i. Court doesn’t exactly identify the scope of the right. 

ii. Just saying that when person is competent, someone else will have to exercise that right. 

d. Analysis: look to whether the constitutional right has been violated by balancing the liberty interest with the relevant state interest.  

i. State interest: preserving life. 

ii. Court: MO’s standard of C&C is appropriate; lesser standard might result in the wrong choice. 

e. Questions left open: 

i. Court doesn’t indicate level of scrutiny. 

ii. FN 30: court isn’t faced with question of whether a state might be required to defer to decision of surrogate IF patient had expressed a desire that the decision to terminate life-sustaining treatment be made for her by that individual.  

iii. Fact FN is there indicates there would be MORE constitutional recognition. 

4. Professor summary of Cruzan: clear holding is only that it’s permissible for state to impose certain standard on surrogate decision maker.  

ii. Right to Physician Assisted Suicide: 
1. Washington v. Glucksberg

a. 1997: issue is whether WA’s prohibition against physician assisted suicide offends 14th A – court holds it doesn’t. 

b. Court begins analysis of due process of looking at history, legal traditions, and practice.  

i. Fundamental rights come from history and tradition. 

c.  Very narrow definition of the right here: do you have a right to have a doctor help you kill yourself?  (No, of course not.  Makes it very hard to analogize to other cases.) 

d. If no fundamental right: then rational basis test.  And so of course, it loses.  

i. Court is reluctant to expand substantive due process, so must “exercise the utmost care” when asked to break new ground. 

e. Souter concurrence: enough here to require careful scrutiny of state interest.  No fundamental right until do the scrutiny.  But still would find the statute holds up.  

i. Using the Poe v. Ullman dissent – root of modern doctrine. (Look this up further.) 

2. Vacco v. Quill

a. Companion case to Washington v. Glucksberg.  Challenge by terminally ill patients to NY law forbidding aiding or abetting a suicide.  

b. SCOTUS: this law doesn’t violate EPC though distinguishing between those on life support and those not on life support.  

c. Looks at causation and intent.  State has valid public interest – passes rational relationship to some legitimate end.  

g. Constitutional Protections for Sexual Orientation & Sexual Activity 

i. Bowers v. Hardwick 

1. 1986 – overruled by Lawrence v. Texas.  Issue framed as: “do gays have constitutional right to engage ins sodomy?”  Of course not, not framed that way.  This case is key precedent for Glucksberg on methodology side.  

2. No generalization allowed – no broad right of privacy – description doesn’t get anything doctrinally.  No idea of right of privacy in the home, either.  

3. White: claim isn’t claim to autonomy, but claim to engage in sodomy! 

4. Stevens: concerned about reading the entire statute. 

a. This lays ground for Kennedy & O’Connor’s decisions in Lawrence. 

5. In Powell v. State, GA SC holds statute violates GA constitution. 

ii. Lawrence v. Texas

1. 2003: issue reframed as whether petitioners were free as adults to engage in private conduct in exercise of their liberty under the DPC of the Constitution.  (Expressly overrules Bowers.) 

2. Court looks at the fact old laws weren’t aimed at gays, but whether minors or force or animals involved.  

a. (not really fundamental right case)

3. TX statute furthers no legitimate state interest (obviously NOT strict scrutiny).  

4. History and tradition are the starting point, but not in all cases the ending point.  

a. Suggest going in direction of Souter. 

5. Last sentence: as constitution endures, persons in every generation can invoke its principles in their own search for greater freedom. 

a. Suggestion that freedoms expand.  Story of progress, not just respect for tradition. 

h. Constitutional Protection for Travel: 
i. SCOTUS: there is a fundamental right to travel & to interstate migration within the US; not fundamental right to travel abroad, though.  

1. This isn’t textual right, but unenumerated, fundamental right.  

2. Use strict scrutiny. 

ii. The Passenger Cases: 

1. 1849: we’re all citizens of the US and as members of the same community we all have the right to pass through borders.  (but only citizens: not slaves.)

iii. Saenz v. Roe

1. 1999: CA scheme to limit welfare benefits to recent arrivals is unconstitutional.  

2. Right to travel has three components: 
a. Right of citizen to enter and leave another state

i. This is the core right in the Passenger cases. 

ii. Edwards case: CA tried to prevent Okies from entering; SCOTUS struck down on commerce clause, but four justices treat as violation of right to travel – now considered precedent for right to travel. 

b. Right to be treated as a welcome visitor rather than unfriendly alien in another state. “Friendly visitor rule.” 

i. Comes from Article IV, P&I clause. 

c. Right to move to another state and be treated lie other citizens of that state if choose to remain. 

i. This is the issue involved here.  

ii. Majority: comes from 14th A’s privileges OR immunities clause.  (same P&Is of CA residents)

iii. But: it’s clear there’s an EP issue here, too – sounds more Ep in the analysis b/c State is drawing lines between resident citizens and resident aliens.  

3. State can’t treat similarly situated citizens differently, and length of residence isn’t a relevant difference.  

4. Dissent: there are already many recognized exceptions for new residents, like instate tuition.  

a. There’s a difference between right to travel and right to become a citizen; here it’s about becoming a citizen (but would that really have changed the result?  

iv. Restrictions on Foreign Travel: 

1. No fundamental right to international travel

2. Use rational basis

3. Political branches have enormous power to regulate this right.  

i. Constitutional Right to Vote: 

i. The fundamental right is largely derived from EP – not clear at the state level if there’s a DP right to vote for particular things.  

ii. Fundamental right: b/c is preservative of all rights.  Nothing more precious than the right to vote for those who will make the laws.  

1. Other amendments: 

a. 15: other races

b. 19: women

c. 24: prohibits poll taxes in federal elections

i. also, Harper v. VA state board of elections
ii. 1966 – state violates EPC when makes affluence of voter or payment of any fee in electoral standard. 

iii. Court: causes invidious discrimination. 

d. 26: lowers voting age to 18

iii. Once there’s a right to vote, EPC will overcome any restrictions placed on the right to vote.  

1. Per curiam opinion in Bush v. Gore: there’s no right to vote individually for president; electors choose. Also, no right to vote for electors, as that’s determined by the states. 

2. Any restrictions must meet strict scrutiny. 

iv. Dilution of the Right to Vote: 

1. Malapportionment in districting – initially treated as non-justiciable, but Gray v. Sanders in 1963 changed that.  One person, one vote is now required by EPC of the 14th A.  

a. Once state is malapportioned it’s hard to get anyone to fix it b/c politicians won’t vote themselves out of power. 

2. Reynolds v. Sims

a. 1964: cout holds that as basic constitutional standard the EPC requires that the seats in both houses of a bicameral state legislature must be apportioned on population basis.  

3. Westberry v. Sanders: 

a. 1964: one man’s vote in a congressional election is to be worth the same as any other man’s.  Defeats the principle of equal representation – would end up with system like rotten boroughs.  

4. Lucas v. 44th General Assembly: 

a. 1964: court said it was irrelevant that voters had approved the malapportionment system.  One man, one vote is constitutional mandate. 

5. Kirkpatrick v. Preisler: government must make good faith effort to achieve precise mathematical equality. 

6. Bush v. Gore

a. 2000 – votes can be over or under valued.  But it’s all about the remedy. 

b. Court does uphold looking at the intent of the voter. 

c. What’s confusing is the EP analysis, as don’t know who’s getting compared to whom.  

i. Opinion doesn’t explain why couldn’t stop between counted vs.  uncounted; instead look at classes of uncounted votes.  Not everyone in the uncounted has the same chance of having their votes count. 

d. Concurrence: courts have unconstitutionally interfered with the legislature – constitution provides the legislature should direct how the electors should be challenged.  

i. Another interpretation: constitution intends state legislatures to act against the background of state law; if acts tested by the courts, then courts have a role.  

e. Important case for any counting dispute, but doesn’t make a whole hell of a lot of sense.  Review.  

j. Review of DP analysis: 

i. The fight is over the level of scrutiny, just as in EP cases. 

1. Depends on if you’ve got a fundamental right or just a liberty interest; states can trample all over liberty interests b/c it’s just rational basis.  Fundamental rights get SS protection. 

ii. Fight over method and structure: 

1. Generality: effort by Brennan, Stevens, and Kennedy to define the right as more general.  This determines how the doctrine ends up looking. 

a. If more specific, then less ability for the court to finds the right is fundamental.  The more general it is, the more it will resonate with other areas of the court’s jurisprudence. 

2. History: White, Scalia, Rehnquist are all about history.  

a. If focusing on history, often no role for new rights.  

iii. The framework of analysis is often as important as the specific result.  Contingent on the make-up of the court. 

1. Lawrence: rational basis, but is it rational basis plus? 

2. Casey: undue burden test is also difficult to determine just how it fits in.  

3. Note: don’t try to find clarity in ambiguous cases.  More important to get the votes than any purity in analysis.  

IV. The First Amendment 

a. Overview: 

i. “Congress shall make no law…” 

ii. however, this area of jurisprudence is really about how law makers CAN regulate speech, as many types of speech are regulated. 

b. History: 

i. Sedition Act: aimed at suppressing dissent against the government. 

ii. Restriction of speech on anti-slavery activists, etc. 

iii. Congress refused to accept petitions from anti-slavery societies. 

iv. Wartime: at least through WWI, there’d been draconian measures. 

v. Get modern 1st A discussions after WW1.  

vi. After 1925, states have to conform to the 1st A.  

c. 1st A methodology: 

i. what speech is protected? 

1. Obscenity, fighting words, defamation aren’t protected. 

ii. If it’s protected, has government burdened the speech? 

iii. Does the location of the speech matter? 

1. Government property/public property. 

iv. Content analysis: very important.  

a. If content-based: SS. 

b. If content-neutral: Intermediate scrutiny assuming speech is burdened.  

2. Turner Broadcasting v. FCC

a. 1994 – Turner doesn’t want to have to carry broadcast channels in its lineup. 

b. Court: content based distinctions are dangerous b/c government is regulating what kinds of ideas can be expressed.  Content neutral distinctions aren’t as dangerous b/c not directed at suppressing any particular ideas or kinds of expression.  

c. Majority: this is neutral. 

i. Look at the language or rhetoric of a statute to get at what’s motivating it.   Or look behind. 

ii. “purpose may be facially evident b/c not necessary to have the purpose on the face…” 

iii. Neutral b/c not requiring types of content.  

iv. NOTE: Any good lawyer can argue something is content based!

d. When Turner goes back up, court reaffirmed that content neutral regulation will be sustained if advances important governmental interest unrelated to suppression of free speech.  And doesn’t burden any more speech than is necessary (interesting intermediate scrutiny).  

3. How to determine if content based? 

a. Government must be viewpoint neutral and subject matter neutral. 

b. Boos v. Barry

i. 1988: DC provision that prohibited signs within 500 feet of foreign embassy if nasty toward foreign diplomats. 

ii. Court: unconstitutional b/c clearly content based.  Also, view-point based – can’t picket against (but could picket for).  

iii. Look in E&E for why viewpoint matters.  

4. Subject matter neutral means that government can’t regulate speech based on the topic of the speech. 

a. Cary v. Brown: Chicago ordinance prohibiting picketing in residential neighborhoods (unless labor picketing) was unconstitutional b/c allowed labor pickets.  

i. Must be subject matter neutral! 
b. Simon & Schuster v. NY State Crime Victims Board: 

i. 1991 – son of sam law about profiting from books about crimes.  Court strikes down; state does have an interest that’s legitimate or compelling, but the law is overbroad.  

5. Problems applying distinction between content based and content neutral laws. 

a. Two important problems: 

i. Does permissible purpose for a law prevent it from being content based, even if content restriction exists on the face of the law? 

1. Renton v. Playtime Theaters: 1986: porn isn’t obscene for purposes of 1st A, but city is allowed to regulate “secondary effects” of porn theaters.  

a. This has nothing to do with speech, but still burdens expression in some way. 

b. Analyze as “whether Renton ordinance is designed to serve a substantial government interest and allows for reasonable laternative avenues of communication.” 

c. Case heavily criticized b/c permits endrun around 1st A analysis.  Governments can always point to neutral, non-speech justifications for actions.  (Confusing whether law is content based or neutral with question of whether a law is justified by sufficient purpose.) 

ii. What are the situations where government must make content-based choices? 

1. NEA v. Finley: 1998: whether NEA can take decency into account when giving out grant money.  Court: congress has latitude to set spending priorities. 

2. Conclusion: the decision will always require judgment about content.  

3. Facial & As-applied challenges: 

a. Challenging on the face is heavy burden. 

b. Easier to go after as-applied (but requires evidence). 

c. Make BOTH challenges! 

d. Vagueness & Overbreadth: 

i. Laws that regulate speech can be challenged as facially unconstitutional on the grounds they’re unduly vague and overbroad.  

1. Successful facial challenge means a law is entirely invalid!

2. Vagueness & overbreadth are very powerful doctrines.  Distinct, but often linked together.  

ii. Vagueness is an easy idea: need to be able to tell what the statute permits and what it forbids.  If it’s so vague that you don’t have notice of what conduct you’re supposed to be engaging in (and police don’t know what they’re supposed to be policing, or they have a lot of discretion), it’s vague. 

1. Coates v. City of Cincinnati: 1971: OH ordinance makes it illegal for three or more people to assemble on sidewalks and annoy other people.  Court finds vague b/c subjects exercise of the right of assembly to unknown standard.  Overbroad b/c authorizes punishment of protected conduct. 

2. Baggett v. Bullit: state loyalty oath that prevented “subversives” from being employed in a state and required oath was vauge, uncertain, broad.  Ambiguities in “subversive.” 

iii. Overbreadth is when regulates substantially more speech than the Constitution allows to be regulated.  Sweeps in protected conduct – may or may not be vague.  

1. Standing for the 1st A: even if engaged in conduct and legitimately regulated, can still challenge overbreadth of statute and have conviction overturned.  Can argue for 3rd parties not before the court. 

a. Grant of standing for those who really don’t have interest. 

2. Schad v. Mt. Ephraim (1981): ordinance prevents all live entertainment in the borough (not just nude dancing) so is overbroad.  Claim is rooted in 1st A, so can rely on the impact to others (not just themselves. 

3. Two major components to overbreadth: 

a. Law must be substantially overbroad (must restrict substantially more speech that the Constitution allows to be controlled). 

b. Person to whom law constitutionally applies can argue it’s unconstitutional as applied to others.  

e. Prior Restraints: 

i. The most serious and least tolerable infringement on first amendment rights.  (Nebraska Press Assn).  

1. Hard to define, though.  All punishment for speech takes place after the expression takes place; so the clearest definition is as administrative system or judicial order that prevents speech from occurring. 

ii. Court Orders: 

1. Near v. State of Minnesota ex rel Olson

a. 1931: action against publication of “malicious, scandalous, and defamatory newspaper” known as Saturday Press. Judgment against publisher.  

b. Statute operated to suppress newspaper but also publisher under censorship.  

c. Question is if it’s consistent with liberty of the press?  (It is)

i. Can’t be justified by reason that publisher is permitted to show BEFORE injunction that the matter is true and published with good motives and for justifiable ends.  But a step to a complete system of censorship.  

iii. Licensing as prior restraint: 

1. this is the primary way it comes up.  How many newspaper boxes on the corner, or if you need a permit to march on the street, etc. 

2. Basic rules: 

a. Justification: how gov’t can assert a license is needed. 

b. Standards: can’t be anyone’s unfettered discretion, b/c that leads to discrimination.  

c. Process: has to have a clear process for knowing how to get a license.  

3. Lovell: distributing literature illegal without written permission from City Manager.  

a. Court finds ordinance invalid on its face b/c character strikes at very foundation of the freedom of the press by subjecting it to license and censorship.  

b. Ordinance can’t be saved b/c relates to distribution and not publication.  

4. SCOTUS has held that licensing or permit laws allowed only if government has important reason for licensing and only if clear criteria leaving almost no discretion to authorities.  

a. Important reason: Cox v. NH: regulation requiring getting permit for parade or demonstration (would be denied only if prior demonstration scheduled) would be OK b/ c important reason for licensing (proper policing) and b/c no arbitrary power or discretion to turn them down. 

b. Clear Standards leaving no discretion to government: Lakewood v. Plain Dealer Publishing Co: prohibiting placement of structure on public property.  City had two ordinances permitting placement of structures under certain conditions – mayor has authority to grant or deny applications.  If denied, mayor must give reason.  Court: this is too much discretion for mayor. 

i. Mere existence of discretion intimidates parties into censoring their own speech, even if discretion and power aren’t abused. 

ii. Absence of express standards makes it difficult to distinguish between legitimate denial of permit and illegitimate abuse of censorial power. 
c. Procedural Safeguards: any system of prior restraints must have a prompt decision made by the government as to whether the speech will be allowed, must be full and fair hearing before speech is prevented, and there must be prompt and final judicial determination of the validity of any preclusion of speech.  

5. Cautionary lesson: Walker v. City of Birmingham
a. 1964 – ministers wanted to march to protest segregation.  City gets injunction against march.  Protesters go to city hall to get permit, and he denies it. 

b. March anyway.  City goes to court and asks court to hold marchers in contempt.  

c. Court does hold them in contempt, and SCOTUS says they had process: should have appealed the injunction.  

d. This is still good law.  There may be an unconstitutional law, but if enjoined by judge and violate the order, would be stuck.  Don’t violate majesty of judicial process.  


f. Unprotected/underprotected types of speech:

i. Types: 

1. Unprotected speech: incitement of illegal activity, fighting words, obscenity

a. Incitement is a narrow category that runs into the Brandenburg test in some way. 

b. Fighting words: either fully protected or not protected.  

2. Less protected: commercial speech, sexually oriented speech. 

ii. Incitement of illegal activity: 

1.  Whether and when the government can regulate subversive speech or speech that advocates illegal activity in general.  

2. Four phases of analysis: 

a. WW1: clear and present danger test.  

i. Schenck v. US (1919): famous for the idea of shouting fire in a crowded theater.  It’s all about clear and present danger of a harm tha tCOngress has a right to prevent.  (Here, there’s a war on – congress has more powers than during peacetime.) 

ii. Frohwerk v. US (1919): suggests deferential attitude toward Congress regulating speech.  “A little breath can kindle a flame.”  Interesting b/c the court isn’t even looking at the facts from the trial level. 

iii. Abrams v. US: 

1. Tries to restate the test as something different.  Holmes’s dissent.  

a. The speech has to imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the country.  

2. “Time has upset many fighting faiths.”  

b. Reasonableness approach: 20s & 30s

i. Gitlow v. NY: will uphold regulation is not arbitrary or unreasonable.  Single spark can kindle a fire…reasonable for gov’t to want to regulate this.  

ii. Whitney v. CA: strange conviction in CA for being a communist.  Two arguments: liberty as a means vs. liberty as an end.  

1. Default should be to allow people to have free speech unless there is an emergency – a serious and imminent danger. 

2. Here, finally, a willingness to look at the facts. 

c. Risk formula approach: 40s & 50s: 

i. Dennis v. US: Smith Act (anti-communist) prohibitions. Case upholds convictions; court looks at clear and present danger test and goes into what it means.  

1. This is the Learned Hand test: the probability and the amount of harm.  

ii. Yates and Scales limit the scope of Dennis: government can only step in when there’s avocation of action. 

d. The Brandenburg Test: modern doctrine: 

i. Brandenburg v. Ohio.  Overrules Whitney.  Proseuction’s case rested on films of KKK ralley and testimony IDing the D as the man on the tapes.  One film showed wooden cross burning, etc. 

ii. End up with three part test: 

1. Have to have express advocacy of law violations – not merely “some revengence must be taken” as on these tapes.  

a. Anything short of express advocacy will receive nearly strict scrutiny protection.  

2. Must demand or be directed at producing immediate action. 

a. Almost an intent requirement.

3. A lawless action must be likely to occur. 

a. Sometimes political hyperbole is violent language; even if language seems to urge violation of the law, if not likely, it’s permissible and protected. 

b. Of course, likely to have after the fact prosecution – would be hard to separate likelihood from actual action.  

iii. NAACP case: “if we catch any of you going into racist stores, we’ll break your damn necks.”  Court overturns judgment  -- in passionate atmosphere, might have been understood as inviting unlawful form of discipline or fear of violence…court has made clear that mere advocacy of the use of force or violence doesn’t remove speech from protection of the 1st A. 

iv. Fourth Circuit: Brandenburg only applies in the context of political speech!  


iii. Fighting Words and Hate Speech: 

1. Fully or not protected – if in the fighting words category, then can be punished/burdened in some ways. 

2. Chaplinsky v. NH is the root case. Never overturned. 

a. 1942: Chaplinsky called police a god damned racketeer and fascist after being warned he was provoking people.  Court upholds conviction – government can regulate this b/c supposedly no part of any expression of ideas. 

i. “there are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which has never been thought to raise any Constitutional problem.” 

b. “Statute is narrowly drawn and limited to define and punish specific conduct lying within the domain of state power, the use in a public place of words likely to cause a breach of the peace.” 

i. Important: fighting words are those that inflict injury or tend to incite an immediate breach of the peace! 

c. Case seems to recognize two situations where speech constitutes fighting words – where likely to cause violent response against the speaker and where an insult is likely to inflict immediate emotional harm.  

3. Court has used three methods to overturn convictions based on fighting words: 

a. Ruling it only applies to speech directed at another person that is likely to produce a violent response. 

i. Street v. NY: small class of fighting words likely to provide the average person to retaliation and thereby cause a breach of the peace. 

ii. Cases split between general words to provide in general, undirected vs. face to face conflicts.  

b. Ruling the laws are unconstitutionally vague or overbroad. 

i. Gooding v. Wilson: vague and overbroad statute. 

1. “any person who shall, without provocation, use opprobrious words tending to cause a breach of the peace…” 

2. Vague – but why? (Every statute is vague in some ways.) 

3. Court looks at past convictions over the laws and finds them silly.  “You swore a lie.” 

ii. Three other cases: Rosenfeld, Lewis, and Brown: court overturns fighting words laws by finding them to be impermissibly vague and overbroad.  

1. City of Houston v. Hill: court overturns city ordinance that makes it a crime to oppose, molest, abuse, or interrupt any policeman in execution of his duty.  

2. “the ordinance’s plain language is admittedly violated scores of times daily…not limited to fighting words nor even to obscene or opprobrious language, but prohibits speech…” 

iii. VA v. Black

1. Cross-burning case; court finds statute is overbroad but that a state COULD ban cross-burning with the intent to intimidate.  The problem here arises b/c VA says jury can treat any cross-burning as prima facie evidence of intent to intimidate.  

2. Important doctrine: at least sometimes cross burning is a true threat that can be constitutionally punished.  

a. But once in true threat category, can’t discriminate on the basis of content or viewpoint.  RAV. 

b. Souter: statute is facially invalid – focusing on cross-burning isn’t at the core of true threats, but is simply content-based discrimination.  

c. Ruling the laws are impermissible content-based restrictions of speech. 

i. Very narrow fighting words law will still be unconstitutional as drawing content-based distinctions as to what speech is prohibited and what’s allowed. 

ii. RAV v. City of St. Paul

1. 1992: cross/swastika prohibitions.  “which ones knows or has reasonable grounds to know arouses anger, alarm, or resentment.”  

2. This is content based.  

3. Scalia for majority: that if you regulate fighting words, can’t regulate only those that are racist fighting words. 

4. White’s concurrence: if you regulate fighting words, you can regulate any fighting words you want to.  

iii. WI v. Mitchell: sentencing enhancement case. 

1. Crime didn’t have anything to do with his language, but judge tacked on bits about his racist language to add to sentence.  Court held this was fine.  Expression isn’t being punished per se, but rather the expression is evidence of his motivation.  

iv. Obscenity 

1. Obscenity is a classic category of speech that government can ban.  There’s no idea being expressed and no social importance.  

2. Roth, 1957: first case that says obscenity can be banned, but the definition of obscenity is limited. 

a. Must limit obscenity to what appeals to the prurient interest.  

b. Stewart’s “I know it when I see it.” 

3. Miller v. CA

a. 1973 – a three part test.  

b. Case is about CA’s obscenity statute which bans sexually explicit materials that are “thrust by aggressive sales action upon unwilling participants. 

c. Test: 

i. Whether the average person, applying contemporary community standards would find that the work taken as a whole appeals to the prurient interest.  (e.g., sexual response)

1. This part of the test means there will be variance across the country. 

ii. Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law and

1. Bare nudity isn’t enough. 

iii. Whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.  

d. The court has stuck to this test.  





4. Child Porn: government can prohibit child porn even if it doesn’t rise to the level of “obscenity” in Miller. 

a. NY v. Ferber is the main case. 

i. 1982 – statute prohibits promotion of child porn. 

ii. Test for child porn is separate from the test in Miller. 

iii. Doesn’t have to find that there’s an appeal to the prurient interest, doesn’t have to say it’s patently offensive, and work doesn’t have to be considered as a whole.  


v. Profanity & Indecent Speech

1. Not ‘obscene’ but can still be regulated.  The amount of regulation depends on the medium used. 

2. Cohen v. California: 

a. Fuck the Draft on a jean jacket.  Wearer convicted under CA ordinance that forbad disturbing the peace by conduct.  

b. Court: states are free to ban simple use of “fighting words” but not showing that there was any violent arousal here.  

i. People could have averted their eyes.  

c. From class discussion: this isn’t obscene and it’s not an intrusion on an unwilling audience.  The price of the First A is that you hear some speech that you don’t want to. 

3. Broadcast Media: 

a. FCC v. Pacifica – George Carlin’s routine.  

i. Pacifica is challenging whether FCC had authority to proscribe the speech and that since the recording isn’t obscene, broadcasting it can’t be forbidden. 

ii. They lose.  “Broadcasting has received the most limited first amendment protection.” 

1. It’s uniquely pervasive and available to children. 

2. Invading the privacy to the home. 

4. Telephones: 

a. Sable Communications v. FCC. 

i. FCC can’t ban dial-a-porn b/c there’s no captive audience and it’s not pervasive. 

ii. Statute isn’t sufficiently narrowly drawn to serve that purpose.  Violated 1st A.  

5. Internet: 

a. Reno v. ACLU

i. Distinguishing from Pacifica

ii. Overbroad regulation – “wholly unprecedented.” Scope not limited to commercial speech or entities – openended prohibitions embrace “all non-profit entities and individuals posting indecent messages or displaying them on their own computers in the presence of minors.”  

6. Cable TV: 

a. Two decisions about this.  

i. US v. Playboy & 

ii. Denver Area Educational Telecommunications Consortium v. FCC – challenge to cable TV consumer protection & competition act that required regulation of “patently offensive sexually oriented material.  Court upholds the provision that allowed cable system operator to prohibit broadcasting sexual programming.  

1. Court struck down two other provisions – 

a. Requiring cable systems segretate sexual material on single channel and block channel from viewer access unless viewer requests it in writing. 

b. Allowed cable operators to ban all sexual material on public, educational, and government channels.  

g. Commercial Speech 

i. Origins: 

1. Valentine v. Christensen was case where court held that 1st A didn’t protect commercial speech. 

2. Bigelow v. Virginia (1975) is where court moved in the other direction – invalidated state law that made it illegal to advertise for abortion services.  

ii. Important to know that this is where the majority of 1st battles are now being fought.  
iii. Virginia State Board of Pharmacy 

1. 1976 – VA law made it “unprofessional conduct” for pharmacist to advertise his prices. 

2. Court: Blackmun defines commercial speech as speech that proposes a commercial transaction.  

a. Not entitled to full 1st A protection, but will get some b/c there are legitimate interests in this area.  

b. Court seems impressed with idea that it’s important to know about drug prices, etc.

iv.  Four types of government regulation of commercial speech come from Central Hudson. 

1. Laws that outlaw advertising illegal activities are OK. That speech isn’t protected. 

2. Laws that punish false and deceptive advertising are OK. 

3. Government may prohibit true advertising that inherently risks becoming false or deceptive. 

a. Like advertising under trade names or atty making personal solicitation calls.  

4. Laws that limit commercial advertising to achieve other goals, like enhancing image of lawyers, decreasing consumption of alcohol, etc.  

a. Most cases fit into this category, and outcomes aren’t terribly clear.  

v. Bolger v. Youngs Drug Products

1. 1983: US Code prohibits mailing unsolicited ads for contraceptives.

2. Court: they’re commercial speech, even though they have information important to public debate.  (just b/c they’re ads doesn’t mean they’re automatically commercial speech.) 

3. The factors: 

a. Advertising

b. Economic motivation

c. Reference to specific products. 

vi. Central Hudson v. PSC of NY

1. 1980 – commission ordered utilities to stop advertising that promotes use of electricity.  Court: this order restricts commercial speech. 

2. Develop four part test: (as above, but different phrasing.) 

a. Is the speech protected? 

i. Is the speech advertising illegal activities or false or deceptive advertising? (if so, unprotected.) 

b. Is government restriction justified by substantial government interest? 

i. This looks something like strict scrutiny.  

ii. If the answer to both is YES, then 

c. Does the law directly advance the government’s interest? 

d. Is the regulation no more extensive than necessary to achieve the government’s interest?  

i. LAST PRONG HAS BEEN MODIFIED: now it’s “narrowly tailored.”  Although still uncertainty – use this. 

ii. If litigating, show all the other ways the government could have furthered its goals to be less restrictive. 



vii. Advertising illegal activities: 

1. Case by case analysis to avoid trampling on other 1st A values.  

a. The court has consistently said these interests aren’t protected.  No requirement to meet the ‘incitement’ test.  

b. Pittsburg Press: doesn’t have to be criminal activity, just illegal.  So if you advertise “male work” and “female work” in newspaper, it’s illegal discrimination based on sex.  

viii. False & deceptive advertising: 

1. Unprotected b/c don’t contribute to the marketplace of ideas.  An area with clearly less protection. 

2. There’s a paternalistic “it’s for our own good” thing going on. 

ix. Ads that risk deception: 

1. Even if true, these can be unprotected. 

2. Trade names: 

a. Friedman v. Rogers: TX doesn’t allow people to practice under trade names.  Optometrist sued trade name – court looks at all the potential for deceptions in using trade names….so the law is constitutionally permissible.  

b. Will likely get case by case analysis here 

3. Attorney solicitation 

a. As opposed to atty advertising.  

b. Restrictions on face to face solicitation by attys is OK – b/c attys trained in how to persuade.  

c. Accountants can directly solicit b/c they’re not trained in art of persuasion.  


x. Regulating Commercial Speech to achieve other goals: 

1. Linmark: ban on “for sale” signs b/c want to prevent white flight? 

a. Court tosses this one out – evidence didn’t support that for sale signs contributed to panic and migration; “if dissemination of this information can be restricted, then every locality in the country can suppress any facts that reflect poorly on the locality, so lnogas a plausible claim can be made that disclosure would case the recipients of the information to act irrationally.” 

2. Alcohol products: 

a. Restrictions are unconstitutional, generally. 

3. Gambling:

a. OK to ban. 

4. Ads by Lawyers and other professionals

a. Restrictions are unconstitutional, generally. 



xi. Compelled Commercial Speech: 

1. If required to pay into ads by USDA or other trade organization? 

2. Originally SCOTUS was cool, but more recently compelled commercial speech has been struck down.  


xii. Conduct that Communicates: 

1. What is speech: 

a. Stromberg v. CA: ct declared unconstitutional a state law that prohibited display of red flag. 

b. WV Board of Education v. Barnette: court invalidates law that required students to salute the flag.  

2. When is conduct communication? 

a. Spence v. WA: court held that taping a peace sign on an American flag was protected speech. 

b. “An intent to convey a particularized message was present and in the surrounding circumstances the likelihood was great that the message would be understood by those who viewed it.” 

3. When government can regulate conduct that communicates: 

a. Use the O’Brien Test. 

b. US v. O’Brien: 

i. 1968: guy burns draft card and is prosecuted. 

ii. Court upholds conviction b/c government has “speech neutral” reasons for forbidding it.  (Court defers to Congress, even though there’s some record that there was a speech reason for enacting the law.) 

iii. Four part test to determine how they can regulate conduct that communicates: 

1. Is the overall regulation within the government’s power? 

a. Is this regulation valid?

2. Does the regulation further an important or substantial governmental interest? 

a. Does it get at goals that are more than just legitimate? 

3. Is the government’s interest unrelated to the suppression of speech? 

a. Could be that the majority of congress wasn’t worried about burning draft cards. 

4. Is the restriction narrowly tailored? 

c. Flag desecration: 

i. Major area where the court has applied the O’Brien test. 

ii. Texas v. Johnson: good statement of the doctrine on symbolic speech, p. 1109. 

1. Analysis: 

a. First look to see if (expression – burning of flag) was expressive conduct.  

b. If expressive, then look to if the state’s regulation was related to suppressing free expression. 

c. If regulation not related to expression, then the less stringent standard in O’Brien is used. 

d. If regulation IS related to expression, then outside of O’Brien test and must ask if the state’s interest justifies the conviction under “more demanding” standard.  

e. (In Johnson, state claims its interests are preventing breaches of the peace and preserving the flag as symbol of nationhood & national unity.) 
iii. After Texas v. Johnson, Congress passes legislation that made it a crime to deface/etc the flab, gut it’s unconstitutional.  


h. What government owned places are available for speech? 

i. Three types: 

1. Traditional Public Forums

a. Like Boston Common, parks, sidewalks, etc. 

b. Any regulation of speech for traditional or designated forum has to be content neutral. 

c. Regulations have to be limited to reasonable “time, place, manner” restrictions.  (E.g., limits on decibel levels).  

d. The problem arises when content is restricted.  

i. Essentially strict scrutiny regarding content restrictions. 

2. Designated Public Forums

a. Like the plaza between buildings, etc.  Designated forums can be redesignated and taken away.  

b. Also essentially strict scrutiny when talking about content restrictions.  

3. Non-public forums. 

a. Can regulate as long as there’s no viewpoint discrimination – must pass rational basis test.  

b. Children of the Rosary 

i. 9th Circuit case about restricting advertising on city buses.  

ii. The question essentially is if the bus is a public forum.  

1. Government has allowed some expression here.  

2. (Other circuits have held that this created a forum.) 

iii. Also, a vagueness problem: “speech that proposes a commercial transaction.”  

iv. Analysis: 

1. Three primary issues: 

a. Properly classify advertising panels under SCOTUS’s forum approach for assessing validity of restrictions on the use of gov’t property.  

i. Division into the three for a.  

ii. Parties debating whether this is designated or non-public.  

iii. Creation of public forum requires “decision intentionally opening non-traditional forum for public discourse.” 

iv. In determining forum, court focuses on the access sought by speaker.  

v. Lehman v. Shaker Heights supports finding that this is non-public b/c SCOTUS upheld ban on political ads on transit vehicles.  

b. Once determine the type of forum, then ascertain the level of scrutiny. 

i. In non-public forum, government has “right to make distinctions in access on the basis of SM and speaker identity.” Standards only have to be reasonable not the most reasonable or only reasonable limitation.  

ii. City’s justifications: being neutral on political and religious issues, fear that buses and passengers could be subject to violence, preventing reduction in income earned from selling ads if advertisers dissuaded, and concern that allowing the religious ad would violate Establishment Clause. 

c. Then look to see if city properly applied the standard when disallowing the speech. 

i. Could still violate 1st A if discriminates on basis of viewpoint.  Viewpoint discrimination is “form of content discrimination in which the government targets not subject matter, but particular views taken by speakers on a subject.” 

ii. Ct rejects arguments that intent is to discriminate on basis of viewpoint & religion; that discriminates in practice against viewpoint b/c favors one side (can’t show it.) 

iii. Also bring “as applied” challenge.” 

2. Judge Noonan’s dissent: 

a. It’s discriminatory application of the ordinance by Phoenix. Each medium of communication is unique.  As applied, banning message that’s proposing a commercial transaction and IDs the product to be bought.  


i. Establishment Clause & Free Exercise

i. “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” 

1. “Congress shall make no law respecting an establishment” is the Establishment clause. 

2. Congress shall make no law prohibiting the free exercise of religion is the Free Exercise clause. 

ii. Free exercise clause has been incorporated (in DPC) against the estates as of 1940.  Cantwell v. CT.  Establishment clause incorporated against the states since 1947. Everson v. Board of Education. 

1. Incorporation of Establishment clause is more controversial b/c it’s directed at the government (Free Exercise is safeguarding individual liberty.) 

iii. Often tension between two clauses: 

1. Government actions that help free exercise might be viewed as establishments. 

iv. Free Exercise Clause: 

1. The test comes from Employment Division v. Smith: 

a. It’s current law, but 5-4 – case re: EE benefits in OR and peyote.  

b. If a law is neutral and generally applicable, will be viewed under rational basis test even if it burdens religious practices.  (The fight here is about level of scrutiny.) 

i. Compelling interest test would mean that many laws wouldn’t pass muster.  “We cannot afford the luxury of deeming presumptively invalid…every regulation of conduct that does not protect an interest of the highest order.” 


2. Lukumi Babalu Aye v. Hialeah: 

a. 1993 – practice of Santaria case.  Ordinance passed that would outlaw animal sacrifices.  

b. “A law that is neutral and of general application need not be justified by a compelling governmental interest even if the law has the incidental effect of burdening a particular religious practice.”  

c. Here, the law doesn’t even pass rational basis b/c even if facially neutral, the history suggests that ordinance was based in trying to ban Santaria.  

d. A law that isn’t neutral or not of general application gets most rigorous scrutiny ( must advance interests of highest order and be narrowly tailored.  This one doesn’t, and it’s struck down. (Rational basis if neutral & general, SS if not.) 



v. Establishment Clause: 

1. There are three main theories about Church & State: 

a. Strict separation (Jefferson/Madison) – never has really existed. 

b. Neutrality theory: 

i. Harder to pin down.  The government  must be neutral toward religion.  “Substantive neutrality means that the ‘religion clauses require government to minimize extent to which it either encourages or discourages religious belief or disbelief, practice or non-practice, observance or nonobservance.”  Prof. Laycock.  

c. Accommodation: Scalia & Kennedy

i. Court should interpret establishment clause to recognize importance of religion and tolerate presence in government.  Tradition is important. 

ii. Kennedy: establishment clause guarantees at a minimum that the government can’t coerce anyone to support or participate in religion or its exercise, or otherwise act in a way that establishes a state religion or religious faith, or seems to.  

iii. The issue comes down to coercion – Kennedy & Scalia part ways here. 

1. Kennedy thinks prayers at public school graduations are inherently coercive, while Scalia thinks coercion is more narrow.  (As defined by Scalia, just about nothing will run afoul of establishment clause.) 

2. County of Allegheny v. ACLU: 

a. 1989 – crèche display vs. menorah with a bunch of other symbols. 

b. The crèche violates the establishment clause b/c it’s government endorsing the message that a religious belief is favored over other.  The crèche was by itself, while the menorah was part of a larger display of symbols.  

3. The Lemon Test: 

a. 1971: state funds going to church related private schools held to be violation of the establishment clause. 

b. The test: 

i. First, has the government discriminated in favor of religion?  

1. If yes, then it’s unconstitutional.  

2. If NO, continue through the test. 

ii. Statute must have secular legislative purpose AND

1. E.g., 10 commandments in every school room has no secular legislative purpose. One minute period of silence doesn’t have secular purpose.  

iii. Its principal or primary effect must be one that neither advances nor inhibits religion AND:

1. Requirement of secular effect – law that no one can be forced to work on their Sabbath was unconstitutional.  Created absolute and unqualified right for people to not work for religious reasons. 

iv. Statute must not foster “an excessive government entangling with religion.”
 

4. Religion as part of Government Activities: 

a. In Zelman v. Simmons-Harris, big fight is over the framing.  If say it’s about the overall choice of schools, then it seems constitutional.  But if look at it that most private schools are religious, then it appears unconstitutional.  

b. What makes the Zelman case good law was that the money went to the parents to decide where their kids should go to school.  It’s private choice. 
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