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I. Overview 

a. Three primary areas of Conflicts issues

i. Jurisdiction

1. States or International 

a. Eg, France: base jurisdiction on nationality, not situs.  Could sue in France for accident in OR with French national. 

2. Jurisdictional jurisdiction is power of the court to enter a judgment which binds the D personally or affects D’s interest in property. 

a. Limits set forth by DPC.  

b. Exercise of jurisdiction doesn’t violate DPC if there are sufficient contacts between the forum state and the D, the transaction, or the property involved.  

3. Personal Jurisdiction v. SM Jurisdiction: 

a. Personal jurisdiction: power over the D personally; 

b. SM jurisdiction: power of a court to hear and determine special types of cases.  

4. General Jurisdiction: 

a. If claim unrelated to specific D-contact with forum, court must have general jurisdiction over the D.  

b. Contacts must be “substantial” in the forum.  


ii. Choice of Law 

1. Largest area

2. Once courts of forum have jurisdiction, deciding whose body of law governs.  


iii. Recognition of Judgments 

1. Courts have decided on the law, have reached decision: 

a. What effect does the judgment have? 

2. Full faith & credit clause 

a. Aren’t many exceptions to it

i. Doesn’t matter how bad the decision was. 

b. BUT: A judgment rendered by a court which lacks jurisdiction within the meaning of the DPC is void where rendered.  Not entitled to recognition in other states under FF&C.

3. Other constitutional considerations: DPC, etc. 

b. History: 

i. Holmes developed the “vested rights” theory.  

1. Slater v. Mexican RR: everything happened in Mexico, but suit in Texas, applied Texas law.  SCOTUS reverses: must apply Mexican law b/c source of the obligation was where the transaction occurred (Mexico).  

2. Broad guidelines: 

a. Tort: Lex Loci: law of the place of accident. 

b. Contract: Law of the place of making

c. Realty: law of situs

ii. Beale: territorial approach. Mechanical rules lead to certainty/predictability, but don’t take into account justice/fairness.  

1. 10 states still follow Beale. 

iii. By 1985, new phenomena: personal law. 

1. lots of choice of law litigation b/c end of predictability. 


c. Domicile is very important concept in conflicts: 

i. Does not equal residence.  Can only have one domicile at a time. 

ii. Person starts out life with domicile of origin: 

1. determined by parents.  

iii. Acquire a domicile of choice when abandon the domicile of origin; the domicile of choice continues until the acquisition of another domicile of choice.  

1. Domicile of choice: acquire when abandon previous domicile, arrive in the new domicile (must have some physical presence), and intend to remain in new domicile for indefinite period of time or lack of present intent to leave at a specific time.  

iv. Also, domicile by operation of law: 
1. relates to a minor.  

a. Domicile of the legitimate minor child is father’s. 

i. Illegitimate child: mother’s domicile controls

b. if parents are divorced, goes to guardian parent. 

2. military personnel: lack capacity to acquire a new domicile of choice since they can’t control the location or the length of a station; generally retain prior domicile, but if buy a house, etc., may acquire enough for domicile of choice.  


I. Traditional Approaches

d. Torts

i. Traditional approach: law of where the injury occurs. 

ii. Non-intentional Torts 

1. Alabama Great Southern RR v. Carroll (AL, 1892):  P is citizen of AL, D is employer and also AL corporation.  P was brakeman on trains, injured when link broke and injury occurs – MS.  Evidence was that link was already defectively inspected in AL.  

a. P has case for recover under Employer’s liability act in Al, but no law in MS.  No cause of action (negligence of fellow servants) there. 

b. P can’t use AL for recovery b/c injury occurred in MS, cause of action arose in MS.  MS doesn’t have employer’s liability act, so P’s out of luck.

c. AL could create cause of action between AL employee and AL employer – amend the employer’s liability act to put in a choice of law provision; probably constitutional.  But they didn’t, so P can’t recover from MS injury. 

iii. Intentional & intangible torts

1. Bealian approach doesn’t work as well here. 

2. Some states distinguish between intentional & unintentional torts (important for punitives).  

3. Marra v. Bushee 

a. Issue: should law of where the affections were alienated apply, or where the harm occurred to the wife?  

b. No cause of action under NY law (where wife was), but there was in VT where the alienation occurred.  

c. Court: conduct was in VT, so VT law applies. 

e. Contracts

i. Two main issues: 

1. issue of validity governed by the place of making

2. issue of performance (and excuses) governed by law of the place of performance. 

ii. Complication: contract-family law distinction (capacity issues). 

iii. 1st Restatement of Conflicts: 

1. law of the forum decides as preliminary question of which state questions arising from formation of Ks are determined.  

2. Determine place of principle events which results in the K.  

3. Formal K: place of K is where delivery is made. 

a. By mail: where document is posted/received by carrier. 

4. Informal/Unilateral K: 

a. Where event takes place which makes the promise binding.  

5. Informal/Bilateral K: 

a. Place of contracting is where second promise is made in consideration of the first promise.  

iv. Poole v. Perkins

1. Poole & wife executed joint promissory note to Perkins; all in TN where law of coverture.  But note payable to bank in VA.  Subsequently all parities became domiciled in VA. 

a. Should court apply law of TN or VA? 

i. If TN law is applied, K is void ab initio. 

ii. If VA law is applied, K is valid.  

b. Court: actual situs of parties only important as a factor in determining the law with reference to which they intended to contract.  

c. Court: silly result if K would be valid only if she crossed the state line – enforced the K.  use place of performance – the bank in VA. 

v. Pritchard v. Norton: LA businessmen finish negotiating K in NY, where K would be void.  Court holds that parties intended K to be valid, otherwise they would have waited til they returned to LA.  “Rule of Validation.”  Parties want K to be valid.  

vi. Linn v. Employers Reinsurance Corp: 

1. brokers brought action to require insurance co to pay commissions on insurance premiums received since 1953 from NJ company.

2. Issue: statute of frauds. 

a. Must determine the place of the K is made to determine if the K is valid under the statute of frauds.  

b. Court: 

i. Place of contracting is where the agent accepts the offer (where acceptance is posted or received by telegraph company).  Phone is no different than orally addressing: where acceptor speaks the words of acceptance. 

ii. Ds lose because they had the burden of proving that foreign law applies.  They didn’t meet the burden. 

1. party alleging foreign law governs the case has the burden of proving what the foreign law is and why it should apply.  

c. Depecage: applying rule of a different jurisdiction to different tissue to reach a result that couldn’t result under the law of any one.  

f. Domicile

i. Start with domicile of origin.  

1. Can change to domicile of choice if show intent & presence.  

2. vs. residence: living somewhere without the intent to remain.  

3. person in transit, on way to second place? 

a. US law: still domiciled in first place, even though not currently residing anywhere.  

4. Intent can be the issue: soldier, students, wealthy with multiple homes.  

a. Soldier: no intent (unless buying housing, marrying, etc.) 

b. Refugees/detainees.  In temporary camp, probably haven’t changed domicile.   But after 50 years?  Residence takes over intent.  

ii. White v. Tenant 

1. Whites sold house in WV, rented house in PA, started to move.  Got their livestock & household goods there, went back to WV.  Michael died. 

2. Issue: domiciled in WV or PA for purposes of distributing the estate? 

a. PA.  Even the short presence there was enough.  

b. Domicile of origin may shift to domicile of choice.  

iii. In re Dorrance: wealthy man with house in Camden, NJ; bought big house in PA and lived there most of the year.  Business in NJ, vote in NJ, but most of the year in PA.  Where is he domiciled? 

1. each state held they had the domicile. 

a. PA looks at physical residence; NJ looks at intent. 

b. To avoid double taxation, strip house in PA to the walls, put all real assets in NJ.  Pay tax there, refuse to pay in PA.  If PA wants more money, they can sue in NJ or try original jurisdiction of the SC. 

iv. Diaz v. Martinez

1. Diaz was minor in PR in accident.  At 18 moves to NY, where he’s adult.  In PR would be minor without emancipation (requiring documentation from parents).  Wants to sue in diversity for PR accident.  

2. Issue: have to decide if kid is a minor or an adult.  Can’t decide case if don’t know where he’s domiciled…but can’t decide where he’s domiciled unless we know if he’s a minor or an adult. 

3. Have to break the circle somewhere.  

4. Federal common law governs…forum is PR.  As general principle, forum state has to use its own law when choice of law question arises.  

a. But is this correct result under Erie RR? No.  Under Erie, ift he case started in NY, would look to NY’s choice of law rule; if NY had case looking to where minor s tarted from, MIGHT look to PR, or might apply NY’s law b/c he’s at age of majority.  

b. Another option: use law of jurisdiction that favors diversity, or the law of the jurisdiction where the kid moves. 

5. review this case. 

g. Marriage

i. Traditional rules in marriage are still (mostly) good law. 

ii. Starting point: validity of marriage is determined by the place of celebration.  

iii. In re May’s estate: 

1. children filed for letters of administration of estate; husband objects.  Children attack validity of marriage so that father can’t be administrator of the estate.  

2. In NY, marriage of half-uncle & niece is invalid; in RI is valid if good under Jewish law.  Couple domiciled in NY, just went to RI to get married.  

3. Court: marriage valid if valid where celebrated, except when incestuous or against public policy (‘natural law’ exception).  Here, not sufficiently against public policy to void (40 years later).  

iv. Lanham v. Lanham: 

1. Sarah Lanham divorces husband to marry James Lanham.  Wisconsin law prohibited person from marrying for year after divorce.  Didn’t wait a year, went to Michigan to get married.  

2. Court doesn’t want to give effect to marriage – rigidly apply statute.  

3. Might have had a different result if they’d been married 50 years.  

v. Occasionally see natural law exceptions: used to see with interracial marriages.  

vi. “State of paramount interest” – where couple is initially and subsequently domiciled after the marriage.  May apply own law to invalidate.

1. Wilkins v. Zelakowski: 16 year olds from NY go to Indiana to get married, go back to NJ.  P sues to annul marriage: NJ agreed to apply NJ law.  

vii. In re Lenherr

1. Leo & Sarah named in each others’ divorce suits, but go to WV to get married and come back to PA.  PA had statute that prevented marriage between adulterers.  Lived together for 40 years.  Leo dies.  

2. PA claims no surviving spouse.  Court: statute is to protect the sensibilities of the injured spouse, not harm the surviving spouse; 

3. review this case; court very clearly states the issues.  

viii. Godt v. Godt

1. whole family dies in fire,  wife and husband first cousins (not valid) but married in MD where they could.  Parents fighting over insurance proceeds. 

2. Court holds that they were not really married. 

3. Strong public policy of “state of most significant relationship” (2nd Restatement version of state of paramount interest)

4. If happened 20 years later in suit for divorce: Possible to use estoppel to deny marriage existed. 

ix. England doesn’t have “state of paramount interest;” cases come out the same.  

1. some things are formalities: law of celebration

2. some things are capacity: law of domicile.

a. Minority, blood relationships


h. Real Property

i. Situs: law of the place where the real property is. 

ii. Universally sound rule still, even where Beale has been rejected.  

iii. Problem area: intersection of land & contract.

1. Note: contract (law of the place of making)

2. Mortgage: interest in land (law of situs).  

3. Both reflect the same debt.  

iv. Burr v. Beckler (Ill, 1914): note made in Fl where woman was incapable of signing deed; suit in IL where land was (women could make contracts).  

1. law of place of performance will govern; but if party wasn’t competent to make the contract, the contract is void and can’t be enforced. 

v. Thomson v. Kyle (Fl, 1897): 

1. Thomson signed note in AL where lacks capacity.  Mortgage on land in FL, where court says she has capacity.  Case arrives in mortgage state (FL).  

2. Law of situs: valid signature.  (signed with husband).

3. Court: valid! 


i. Personal Property 

i. Governed by the law of one’s last domicile

1. Catch: transfers of personal property inter vivos are governed by where the chattel is located at the time of the conveyance.  

2. Fun cases: when chattel is in transit.  

ii. Theory: rule is where chattel is located (even modern Restatement says this ordinarily applies) but special rules for chattels in transit/not in ordinary place. 

iii. In re estate of Barrie

1. lived in IL, made will leaving property to four people; stocks & bonds in IL and land in Iowa.  Dies in IL.  Conflict: when they get the will, has VOID written across it in her writing.  Does this void the will? 

2. first case heard in IL: says will is revoked.  

3. Second case in Iowa: will is valid.  Didn’t given full faith & credit to the land, which IL didn’t decide. 

iv. Note: many states have compacts: if will valid in place where person is domiciled, then valid in our jurisdiction, too. Suspend situs at death analysis. 

1. KY & TN; ND & SD. 

v. Under civil law countries, less testamentary freedom.  (Legitime.) Forced shares of an estate given to certain relatives.  

1. French national domiciled in France with money in NYC.  Wants law of NY to apply to NY property; disinhereit son.  

2. Under French law, this would be invalid, but money is in NY; that’s where case is heard.  

3. Usual choice of law analysis: law of domicile for personal property.  (vs. French law: law of nationality.) 

4. in Ks, parties have a lot of autonomy for choice of law.  Not usually in wills, except for NY, IL, and CA: exceptions!  So will given effect.  (Why? Banking industry)


j. Characterization: 

i. before you can apply the 1st Restatement, have to know if the case is contract, tort, etc.  

1. Characterization has a lot of independent validity.  

ii. Three types of conflict issues: 

1. patent conflict (conflict rules differ on their face)

2. conflict rules may apparently be the same, in that they have the same connecting factor, but they interpret it differently 

a. eg, both may say they’re governed by domicile, but define it differently. 

3. latent conflict: may have the same rule and interpret connecting factor in the same way, but reach different results b/c/ they characterize the question differently.  

a. This is characterization issue. 

iii. Solutions to Characterization issues: 

1. lex fori: apply the law of the forum. 

2. lex causae: apply the appropriate foreign law

3. Analytical jurisprudence & comparative law: not used. 

4. Primary & secondary consideration: distinguishing between primary characterization (law of the forum) and secondary (lex causae); hard to draw the line. 

5. Falconbridge’s via media: forum should engage in process of provisional or tentative characterization before choosing the lex causae and consider provisions of any potentially applicable laws in the context. 

iv. Haumschild v. Continental Casualty Co. 
1. woman sued husband in Wisconsin for injuries occurring in CA.  CA had law prohibiting wife from suing husband in tort.  Wisconsin didn’t.  

2. Court: use the law of the domicile, but holding only applies to incapacity to sue b/c of marital status.  Characterize as family law, not tort law.  

v. Substantive Characterization: 

1. within one state: 

a. WI looking at if this is tort or family law issue. 

b. Tactic for courts to use to reach a different result.  

2. Between two states: 

a. More common in Britain than US. 

i. A buys ticket in London for trip to Scotland. 

ii. Crash in Scotland.  

iii. Under public carrier accident laws, different in England & Scotland: 

1. If cause of action is contract (safe carriage), look to England, where K was executed. 

a. But if England says this is a tort case, then would apply law of accident – Scotland. 

b. But Scotland wouldn’t apply Scots law – would look at place of making (Contract!) and apply English law. 

c. Each country would apply different body of law than other country.  

vi. Definitional characterization: 

1. When a court applies rule of another country or another state, applies that country’s definitions to the words in the law. 

a. EG, if the law of OR is law of last domicile, OR law, use OR definition of domicile.  Summer home in OR, most of life in Czechoslovakia: Court decides she was domiciled in France.  If using renvoi, might get different answer if look to France’s choice of law issue.  

2. Only American case to raise this: 

a. Torlonia v. Torlonia: American married Italian, changed domicile to Italy.  Lost American citizenship by leaving country to marry foreign national. 

i. Left him, snuck back to US.  Reestablished citizenship. 

ii. Sued for divorce in CT.  

iii. Husband challenges: says she’s still domiciled in Italy b/c of Italian law, wife can’t have own domicile.  

iv. Court: question of jurisdiction: use CT rule of jurisdiction: have right to grant divorce if have domicile.  Use CT definitions.  

v. CT’s jurisdiction can’t depend on Italian definition of domicile.  

b. What if he deeds her property in Italy in settlement.  She dies, someone claims; ex-husband shows up and argues that under Italian law, he gets share of property. 

i. Would apply law of Italy; Italy choice of law rules apply; would take us back to CT (law of nationality of decedent): but Italy doesn’t recognize divorce, so takes us back to Italy! 

vii. In re Cohn

1. German mother and daughter killed in England in same air raid.  Law of England: people considered to die in order of their age; German law, they die simultaneously. 

a. German law: use law of domicile to effect testamentary dispositions of personal property.  

b. Court: first look to law of domicile for disposition of property; if question then arises, stick with same substantive law.  

i. English law is not rule of procedure, it’s substantive law. 

ii. England would look to law of decedent’s law domicile: Germany.  In Germany, this is part of German substantive law, who survives whom.  So England then looks to Germany’s substantive law for domicile, so then law of survivorship. 

iii. Have to break the cycle somewhere. 

c. Case is reviewed well, but wouldn’t work well if survivorship was procedural issue. 

viii. Similar case: 

1. husband and wife in OR, own property in CA.  She gets divorce in NV. 

a. Divorce would be recognized by CA but not OR.  

b. She dies, leaves property to friend; husband says he’s a surviving spouse. 

2. ISSUES: 

a. If the first issue is who inherits the land, it’s law of situs. 

i. CA: divorce valid.  Bob gets nothing. 

b. If first issue of surviving spouse, that’s law of common domicile.  

i. OR: he’s surviving spouse b/c divorce is invalid.  

c. Large’s best guess: court would start with law of situs.  

i. But divorce is one of the areas where courts use renvoi.  Would look at whole law of the situs.  

ix. Difficult cases: 

1. determining nationality.  

2. in most of these cases, courts find ways to do justice. 

a. Steinforth: court has to recognize Costa Rican decree terminating his citizenship as German national, but this doesn’t automatically reinstate his German citizenship.  

b. Stoeck: discharged from Prussian army, went to England, never naturalized.  Gov’t was to seize property of German nationals; trustee said he can’t be English b/c never naturalized.  But his citizenship was revoked by a German decree – “stateless.” 

c. Schwartzkopf v. Uhl: 

i. S was Austrian Jew, moved to US in 1935.  Afterwards, Germany annexed Austria, gave German citizenship.  

ii. US went to put in detention & seize his property; said he was German.  

iii. Act of state – but he wasn’t in the territory at the time.  

iv. Court; can’t change when he’s not inside the borders.

k. Renvoi – “the return” 

i. How much of the other state’s rule should we use: does the chosen law of the other state include the other state’s choice of law rules?  

1. whole law vs. local law.  

ii. [Second Restatement: provides for applying foreign CoL rules in specific cases; generally suggests when would lead to uniform result.] 

iii. US Majority rule: “Reject the Renvoi” – only consider internal law.  

iv. In re Ross: 

1. Chancery, 1930

a. Englishwoman who died in Italy left personal property in England & Italy, land in Italy. 

b. Two wills: one in English, one in Italian. 

i. English will gave property in England to niece. 

ii. Italian will left land to grandnephew in Italy, life to his mother.  

iii. Nothing left to son.  

c. If British law applies, can disinherit son; can’t under Italian law – forced share.  

2. Analysis: 

a. Start with English choice of law: says governed by Italian law b/c that’s her domicile.  

b. Next, what do we mean by the law of Italy?  Internal law, or whole law?  

i. Italy uses law of nationality to determine ( would be English.  

ii. Would Italy look to whole law of England? 

1. Yes.  (Son can be disinherited.) 

3. Criticism here: 

a. British: evading policy of country she lived in for 45 years. 

b. US: why should English court be more Italian than Italy? 


v. Analysis:  

1. start with the forum: 

a. assume the court has jurisdiction. 

2. What’s our choice of law rule? 

a. Usually crops up with estates/land. 

i. Personal property: law of the last domicile governs. 

b. Apply definitions of forum

i. Doctrine of characterization. 

3. Determine what we mean by the law of the other place: 

a. Local law (substantive rules) or whole law (all, including Choice of Law rules). 

b. How to decide: 

i. Court decisions.  

ii. In US: title to land, decedent’s estate, divorce.  

iii. (Generally an easy call – renvoi area or not.) 

4. What is the other country’s choice of law rule? 

a. Can be more difficult. 

b. Eg, Italy: law of deceased nationality. 

i. Use Italian definitions.  

5. What does the other country mean to do, look at local law or whole law or nationality? 

a. Should be the last step. 

b. Eg, Italy doesn’t have renvoi. 

i. But if they did, there would be eternal circle. 

ii. Ways to resolve this: 

1. Restatement: forum has to start over with own rule, only apply l ocal law of the other place. 

2. Harvard LR: if going to end up with a circle, go back to substantive law. 

vi. In re estate of Damato: 

1. Bank account in FL, deceased in NJ.  Account in name of father and one son.  Other son thinks he ought to get share.  

2. Substantive issue: if establish bank acct in joint name with someone else, is it valid gift or will?  

a. No longer valid Totten trust in NJ, but is in FL.  

3. Forum is NJ.  

4. Trial judge ruled transactions occurred in FL.  

a. FL: Trust is governed by domicile of settlor. 

b. NJ: Trust governed by situs of money/securities.  (Testamentary trust; governed by law of deceased’s last domicile.) 

c. If trial court had applied whole law of FL, would bounce back to NJ.  

d. Appeals ct: not going to get into renvoi – circular. 

5. This case is good at pointing out problems of using or not using renvoi. 

a. Three possible variants. 

i. Court just refer to local law of X.  

1. this is the simplest.   

2. But can produce anomalous results – State A applies B’s law, but B  would apply only A’s substantive law. 

ii. Forum can apply whole law of the other place.  (Renvoi). 

1. conceptually makes sense, but can end up in circle.  

iii. Compromise view: 

1. partial renvoi: if forum’s reference ot law of X is whole law, then where forum applies X’s choice of law rules it should only look to local law of where X would look. 

2. Rejected as hapless. 

vii. U. Chi. V. Dater:

1. Loan for property in IL, papers signed in MI; mailed back to Chicago. 

a. Suit in MI to recover – creditor v. debtor.  

b. MI applies MI law to provide woman; didn’t just fudge by saying it was a family law issue.  Looked to IL law, which pointed back to MI.  

2. Renvoi isn’t usually used in K or tort cases; this is unusual.  Escape hatch. 

viii. First Restatement: 

1. Renvoi not used in US except title to land, divorce, distribution of personal property in decedent’s estate. 

ix. Second Restatement: 

1. Renvoi used when the policy of the forum is to make it come out exactly as it would in the foreign state.  

2. This is difficult to apply – policy is mush. 

3. Typically sticks with the three categories. 

x. Land: 

1. In re Schneider’s Estate: 

a. Swiss national moves to US, dies with land in Switzerland. 

i. Administrator liquidates; money is in NY bank. 

b. Issue: whether will can disinherit forced heir in Switzerland.  (Will is valid under NY law.) 

c. NY: law of the situs.  Whole law reference b/c subject matter is land. 

d. Switz: law of decedent’s domicile (unusual for Europe, where it’s typically nationality).  

i. So back to NY.  

xi. Divorce: 

1. reason for applying: want marital status to be unambiguous: either married or not, everywhere.  Whole law of parties’ domicile at th time of the divorce controls.  

2. EG: NY recognizes Haitian divorces; OR doesn’t.  

a. OR court looking at marital status of NY couple would apply whole law of NY domicile. 

b. NY court looking at status of OR couple; wouldn’t apply NY law to Oregonians, but would for NYers.

xii. Decedent’s estate: 

1. Reason: fairness.  Otherwise would be too easy to shift assets around to cheat the devisees out of goods.

2. EG: US citizen domiciled in Italy dies in Italy while leaving bank account in NY.  

a. Forum (NY) looks to whole law of Italy; Italy doesn’t recognize renvoi, would look to law of nationality.  (US).  

b. Americans dying abroad don’t have a state; Restatement says to look at the last domicile in NY.  

3. Also: if you can’t find choice of law in the other place, just look to the local law of that place.  (Restatement). 


l. Substance – Procedure Split: 

i. Basic rule: Forum applies its own procedural rules.  

ii. Two main areas crop up in legislation: 

1. Burden of Proof

2. Statute of Limitations 

iii. Burden of Proof: 

1. Sampson v. Channel 

a. Forum: MA

i. Burden of proof for contributory negligence on D.  

b. Accident: ME

i. Burden of proof for contributory negligence on P.  

c. Two issues: 

i. does DC follow the state or federal rule (Erie analysis?) 

1. federal courts must apply law of the state in which they sit.  

2. Burden of proof is substantive for Erie purposes.  Policy: prevent forum shopping.  

ii. If state, which state? Lex locus delicti or forum? 

1. MA – Forum.  

2. Hard question: which MA law?  Only the burden of proof, or whole law of MA?  

a. Erie references are always whole law references. 

b. (MA CoL rules characterize burden of proof as procedural so MA is on firm ground applying own law.) 

iii. Important: burden of proof is characterized twice: 

1. Fed v. State (Erie)

2. State v. State. 

a. If substantive: lex loci delicti

b. If Procedural: forum controls. 

2. O’Leary: 

a. Exception to the default: 

i. Accident in IL

ii. Forum in MO

iii. B/c cause of action is tort, MO will apply IL substantive law.  IL makes pleading & proving freedom from contributory negligence part of its substantive law.  

iv. Court applies IL burden of proof role b/c substantive.  F needs to use X’s definitions within the substantive law; the burden of proof is part of the cause of action: will apply whole tort law.  

iv. Statute of Limitations: 

1. CL rule: SoL is procedural and F applies its own rule.  But not followed much anymore. 

2. Modifications: 

a. Judicial applications of substantive SoL (O’ Leary).  If F uses substantive law from X and X calls its SoL substantive, F will apply X’s SoL.  

b. “Borrowing” statutes: F characterizes SoL as procedural, but by statute will borrow any SoL from lex loci statues, whether or not the state providing the law calls it substantive or procedural.  

3. Bournais: 

a. DC in admiralty in NY

b. Cause of action from Panama with 1 year SoL.  

i. Admiralty uses laches; D raised SoL of substantive law as defense.  

ii. Courot relies on generality of SoL to find its procedural: same SoL applied to all causes of action under Labor code.  

4. How to distinguish substantive from procedural SoLs: 

a. Is SoL a condition on or a bar to enforcing the right or securing the remedy? If so, procedural.  (If SoL affects CL right, generally procedural: assumption is that they’re procedural.) 

b. Does the SoL extinguish the right?  If the right is statutory (eg, wrongful death – creation of positive law) and the SoL is part of the statute creating the right, then the SoL looks substantive.  Another hint: where P has to plead and prove the SoL, it’s probably substantive.  

5. Rules of thumb: 

a. If action barred by SoL of the forum, no action can be maintained even though the action isn’t barred where the cause of action arose. 

b. If action not barred by SoL of forum, action can be maintained, though action barred in state where cause of action arose. 

c. If by the law of the state which has created the right of action it’s made a condition that the right will expire after the SoL has run, no action begun after period has elapsed can be maintained in any state.  

d. Assumption that it’s procedural.  

6. Nelson v. Eckard: 

a. Three AR residents killed in car in TX.  Administrator brings suit in AR 2.5 years afterwards; both states have two year SoLs. 

i. Court says wrongful death statute doesn’t apply b/c didn’t happen in AR.  

ii. Generally borrowing statutes provide that cause of action barred by place where cause arose is also barred in forum, even if local SoL hasn’t run. 

7. Duke v. Housen

a. Not always clear where action arose. 

b. STD case; sex in variety of states.  

c. Wyoming has discovery rule with four year SoL, but court says cause of actions arose where they had sex – that’s whose SoL should be used.  

8. Problems with Borrowing Statues: 

a. Can bring back renvoi. 

b. Do you borrow the other state’s borrowing statute? 

i. Cases go either way.  

ii. But most refer just to where cause of action accrued.  

c. Esp. in places which have shifted from Beale: 

i. Beale always assumed cause of action arose in one state. 

ii. Uniform act says borrow SoL from state that provides the substantive law.  OR has case that says that, too.  

9. Characterization problems: 

a. Have to decide where cause of action arose; have to characterize cause of action. 

i. EG: 

1. FL case; P in accident in GA and sues in FL.  Company in MA where policy taken out.  

2. Court: FL borrows GA law; D says cause of action accrued in MA where policy taken out.  Court agrees.  

3. If suing own insurance, that’s K.  If suing someone else’s, that’s tort. 

v.  Statutes of Repose: 

1. some ultimate time period beyond which you can’t sue. 

2. likely treated as substantive. 

3. OR is one of the tighter statutes – 8 years plus some exceptions. 


m. Public Policy: 

i. Most important exception to normal Choice of Law rules. 

1. tend to be loosely viewed, but not loosely applied. 

2. In general, the public policy of the forum is more important in choice of law than in enforcing a judgment.  

a. Full faith & credit – US policy -- trumps local policy.  

ii. It’s not enough that law is different, but it “must violate some fundamental principle of justice, some prevalent conception of good morals, some deep-rooted tradition of the common weale.”  Cardozo.  

1. Restatement: no action can be maintained in forum where cause of action arose in another state if contrary to strong public policy of the forum.  

iii. Examples: 

1. Marchlik v. Coronet Insurance: 

a. Court holds that b/c IL has public policy reason for “no action” clauses, even though accident happened in Wisconsin (where they could proceed), IL doesn’t have to follow.  

2. Toronto Dominion Bank

a. More typical application

b. Borrowed money for business, signed papers.  

c. Business failed. 

d. Bank pursued to AR and sued in federal court applying AR law.  

e. Court enforces Canadian law: no one forced him to take out the loan; valid where occurred – not enough to be public policy violation.  

3. Note 8, p. 165: 

a. Reluctance to disallow a defense on the basis of public policy, rather than cause of action.  (Different levels of consequences.) 

b. Courts would rather disallow the action than disallow the defense.  

n. Penal Laws

i. No action can be maintained on a right created by the law of a foreign state as a method of furthering its own governmental interests.  

ii. Main issue: what is penal? Compensatory damages aren’t.  

1. Two views: 

a. Broad: but treble compensatories are penal. 

b. Narrow: additional remedy to victim: only thing htat’s penal is claim by sovereign for a fine.  

2. SCOTUS has never restricted states to determine what penal is – could be broad or narrow view.  

iii. Full Faith & Credit Clause applies to “acts, records, and judicial proceedings” of other states.  

1. But there’s a huge difference between acts & records and judicial proceedings.  (SCOTUS has really narrowed judicial proceedings to ‘final judgments’) 

2. With final judgments, it is very absolute, with very narrow exceptions.  

a. Used to be widespread that states wouldn’t enforce tax cause of action in other states, but trend now is to enforce.  


o. Proof of foreign law

i. Some cases are games playing. 

1. If Choice of Law rules point to X and no one can prove X’s law?  Depends mostly on if interstate or truly foreign law.  

2. Interstate cases: 

a. P alleges that law of GA applies to case in OR.  

i. Who has burden of proof?  P?  Generally today, no.  

ii. Used to be that proponent of foreign law had to prove it.  

iii. Now presumption of similarity; if can’t figure out what the law is, can apply the law of the forum. 

3. Foreign countries: 

a. Law is harder to prove; unless another British commonwealth country, harder to presume similarity. 

b. Lazard Bros v. Midland Bank: 

i. Bank had money from Moscow bank: Moscow bank had money belonging to Lazard Bros.  

ii. House of Lords: burden of proving foreign (Soviet) law was on the Midland bank. 

c. Tidewater Oil Co. v. Waller: 

i. Employed in OK, working in Turkey, injured in Turkey.  

ii. Alleging negligence based on thinking Turkey has negligence law and that Turkey would apply OK law.  

iii. P wins – on totally fictitious grounds.  

iv. Walton case: p thrown out of court.  

II. New Learning: 

a. Overview: 

i. Beale in Tort & K.  

1. Beale

ii. Currie’s Interest Analysis: 

1. 10-12 states. 

2. Vary widely. 

iii. Leflar’s Better Law theory

1. 4-5 states

2. tendency modified in recent years

iv. Cavers

1. Principles of preference

v. Second Restatement 

1. 25 states

2. amalgam of several different texts – has something of every theory. 

3. more factual based

4. application varies widely from state to state: WA is very fact based; AZ emphasizes most significant relationships.  


III. Currie – Interest Analysis

a. Analysis path: 

i. Look at state’s interest for applying its law to a particular situation or issue. 

1. Sources for policy: case law & legislative history.  But finding a clear statement of the policy interest is difficult.  

ii. Run the false conflict screen: if only one state has a genuine issue in applying its law, there is no actual conflict. 

iii. True conflict situations: both jurisdictions have interest in applying own law.  

1. Currie assumes that a court of the forum cannot fairly balance the competing interests, so his theory is that in this situation, forum law should apply. 

iv. Unprovided for situation: situation where neither the forum nor X has any interest in applying its law.  

b. The Bottom Line: Rules: 

i. Common domicile controls: 

1. Where host, guest and car from same state, that state’s law applies. 

ii. Alternate reference rule: 

1. Home field advantage: if P injured in home state and that state would allow recovery, apply home state law.  

2. If D’s conduct was in home state and that law protects D from liability, apply home state’s law.  

iii. Where parties from different states, normally law of the place of accident controls UNLESS not applying that law would “advance relevant substantive law purposes.”  

1. (Basically lex locus delicti applies unless you can come up with a good reason it shouldn’t.)
c. Criticisms: 

i. Overemphasizes domicile, devaluing other interests.  

ii. “this is an interest b/c I say so.”  Difficult to ascertain state’s interest, which leaves judges a lot of latitude to find them. 

1. interests very easy to cook up. 

iii. True conflict step involves excessive bias to the law of the forum. 


d. NY had tortured route to interest analysis (led to other states staying close to Beale.) 
i. Babcock

1. P: NY

2. D: NY

3. Acc: ON (guest bar to liability)

4. Result: NY law applies

ii. Dym

1. P&D students spending summer in CO

2. host-guest releationship formed in CO

3. Overruled in Tooker

iii. Macey

1. Sisters on vacation in ON; get in accident. 

2. Host-guest relationship formed in NY. 

iv. Tooker

1. Shift to interest analysis: 

2. Two NY students in NY cart in crash in MI; MI domiciliary hurt in crash but not a P.  

3. Factual contacts point to MI: women lived there for four years, MI friend had driven week before – more a fortuity that NY even has an interest.  

4. BUT analysis that MI has no real interest but NY has a strong interest; applies NY law (P wins).  

5. Still unfair that MI domiciliary who is injured isn’t able to recover b/c of MI’s host-guest statute.  

v. Neumeier

1. distinguishes Tooker on basis of the unequal domicile of parties.

2. P from ON

3. D from NY

4. Car from NY

5. Accident in ON

6. Result: ON law.    

vi. Miller v. Miller

1. two brothers, one in NY, one in ME

2. Visiting in ME

3. Accident; NY bro is killed. 

4. ME brother moves to NY to run business; 

5. Suit for wrongful death; ME had limit on damages but NY is unlimited. 

6. Court applies NY law: ME doesn’t have interest in applying ME law anymore.  

vii. Schultz v. BSA

1. boys abused by priest/scout leader in NJ and NY. 

2. parties domiciled in NJ.  

3. Court applies NJ law.  

a. Conflict: charitable immunity.  

4. reverse of Babcock and others: where place of domicile would allow recovery and accident wouldn’t; here the domicile denies recovery, but lex loci would permit.  

5. Is this really interest analysis? 

a. Does NY have no interest in applying its law?  (No, it really does – interest of seeing victims of sexual abuse compensated.) 

e. Post event moves: 

i. Courts are split on whether that interest should matter, or if it should only be the interests are when the case is heard. 

f. Conduct regulating v. loss distributing: 

i. Conduct regulation (greater interest)

ii. Loss distributing (lesser interest)

iii. Issue: most rules are both conduct regulating & loss distributing. 

g. Contract v. Tort: 

i. Other than NY, most states don’t distinguish between K & tort

ii. But choice of law in K isn’t as varied as in tort. 

iii. Modern methods are Beale modified: 

1. if K is valid where to be performed: will treat as law of place of performance except when it’s powerful creditor who places the K’s law where it would hurt the debtor.  

h. Lilenthal v. Kaufman: 

i. OR approach – pure Currie. 

ii. Action by CA bank to collect notes. 

1. Defense is that D is OR spendthrift and since guardian didn’t approve notes, they’re void. 

iii. K made in CA (no spendthrift defense)

1. CA has interest in enforcing K made in CA. 

iv. P unaware of spendthrift guardian. 

v. Analysis: 

1. first determine if there is a conflict. 

2. then look at the rules: 

a. rule of validation: if transaction is valid in either jurisdiction, transaction is valid. 

i. Unless strong public policy reason of forum so that forum law should prevail…

ii. Court finds that strong public policy.  

vi. Now: 

1. states have long arm statutes: sue in CA.  

2. CA also interest analysis state, never as rigid as OR.  

3. Under Beale, CA wins.  


i. True Conflicts v. Apparent Conflicts: 

i. False conflict: 

1. one state really doesn’t have an interest, so apply the other’s law.   

ii. Need more

iii. Bernkrant v. Fowler: 

1. Ca does interest analysis and NV law ends up controlling. 

2. Currie lies this case: forum applies someone else’s law/policy. 


j. Unprovided for Cases: 
i. Hurtado v. Superior Court
1. D wants to apply MX damages to CA accident case. 

a. Argues that CA doesn’t have interest b/c Ps who get extra recovery aren’t from CA, but MX. 

2. Court denies: in theory, MX doesn’t have interest – no D from MX having to pay unlimited damages.  

3. Criticism: this case stands for proposition that forum can always apply its own law.  

4. Court reframes to make false conflict issue. 


k. Great Britain: 

i. Follows “proper law” theory.  

1. has as many problems as better law theory. 

2. fewer tort cases, but becoming more important; more K cases.  

ii. Three theories over the years: 

1. law of forum

2. law of place of accident 

a. still prevailing view; based on party’s expecations. 

3. trend toward applying law of state of most significant connection – more popular with writers than in practice. 


l. CA: Comparative Impairment 

i. Method of resolving true conflicts.  

ii. CA insists not weighing interests but deciding which state would be the most impaired.  

1. but this really is balancing interests. 

2. CA still follows, in theory – two cases; one apply own law, one another state’s.  

iii. Case: 

1. Bernhard v. Harrah’s Club: 

a. CA has dram shop act, NV doesn’t. 

b. CA’s interest would be most impaired if law not applied – compensation of injured.  (Critique: Nevadans now have criminal liability.)

2. Another case – Sahara Club.
IV. The Better Rule Approach
a. Professor Leflar followed in 5 states; MN seems to be getting out of it, though still use the factors. 

b. Factors: 

i. Predictability of results

ii. Maintenance of interstate & international order

iii. Simplification of the judicial task

1. irrelevant if statutes/rules are clear

iv. advancement of the forum’s governmental interests

v. application of the better rule of law

1. most controversial part

c. Criticism: result-oriented; many factors are irrelevant; last two are the most important.  


d. Milkovich v. Saari

i. P&D from ON; went to MN to shop & attend play.  Crashed 40 miles south of border; P hospitalized. 

ii. Car registered, garaged, insured in ON. 

iii. ON requires proof of gross negligence; MN doesn’t.  

iv. Court: MN law should apply: 

1. last two interests weigh heavily: 

a. advancement of forum’s interests 

i. medical costs incurred in MN b/c of accidents. 

b. Application of the better rule of law

i. MN’s statute’s better than ON’s. 


e. Bigelow v. Halloran

i. P injured when struck in head by blast fired by person who committed suicide; 

1. MN law: CL bar against intentional tort suits after death of either party. 

2. IO: allows survival of all causes of action. 

3. Court applies IO law: 

a. Government interests: MN has no policy in foreclosing P’s claim. 

b. Better rule: MN law is totally archaic.  

f. Jepson v. General Casualty
i. Insurance K through agency; vehicles registered in other states. 

ii. Premium calculated at ND rate, but policy looks like MN policy.  

iii. Policy prevents stacking of benefits.  

1. ND would enforce anti-stacking provision, MN wouldn’t. 

iv. Court applies ND law. 

1. Predictability: matters.  

a. Important in Ks, not so much for torts. 

2. maintenance of interstate order: 

a. applying MN law might piss off ND.  

b. This actually went to judgment in ND.  

3. simplification of judicial task: not important. 

4. significant interests in the forum: 

a. MN has interest in compensating victims

b. MN has interest in giving people the benefit of the K, not more, and K was ND K.  

5. Better rule of law: 

a. MN has already amended law to prohibit stacking.  

b. But court finds neither is better.  

V. Restatement Second & Most Significant Relationship
a. NY cases were precursor to Restatement, but NY subsequently rejected. 

i. Restatement is the plurality opinion. 

ii. But there is wide variation from the fact-oriented to the policy-interest oriented.  

iii. Restatement is more oriented than Currie or Leflar.  

b. §145: Tort: 

i. rule is to apply the law of the state with the most significant relationship to the occurrence or parties.  

1. place of conduct

2. place of injury

3. domicile/place of incorporation or business

4. place where relationship is centered. 

c. §6: Choice of Law principles: 

i. court will follow statutory directive of its own state on choice of law

ii. when there’s no directive, look to factors: 

1. needs of the interstate and international system

2. relevant policies of the forum

3. relevant policies of other interested states and relative interests of those states in determining the issue

4. protection of justified expectations.  

5. basic policies underlying the particular field of law

6. certainty, predictability and uniformity of result

7. ease in the determination and application of the law to be applied

d. Chambers v. Dakotah Charter: 

i. Classic restatement emphasis on facts. 

ii. Bus trip from SD to AR; in MO, P fell on bus and fractured ankle.  

1. Chambers wants MO law to apply.  

2. SD is tougher on Ps – if her comparative negligence is more than slight, she loses. 

iii. Here contacts point to SD: 

1. principle conduct was distribution of candy on first leg of trip (SD. 

2. Domiciled in SD. 

3. Relationship centered in SD. 

4. Place of accident is fortuitous.  

iv. Court applies SD law.  

e. Phillips v. GM Corp. 

i. Car bought in NC; parties moved to MT.  Accident in KS. 

1. Ps claim negligence & strict liability, seeking compesnatories & punitives. 

2. Issue: whose law?  MT, NC, KS? 

a. Byrds want MT; court agrees.  (GM wants KS.) 

ii. Analysis: 

1. Whether in personal injury/product liability/wrongful death, MT will follow second restatement: (they do – want to have same test for K and torts.) 

2. Which state’s law applies under MT’s choice of law rules – Restatement: most significant relationship.  

a. Needs of interstate & international system (doesn’t help.) 

b. Policies of interested states

i. Place of injury: Presumption in favor of KS law.  Court avoids.  

1. Start with §6 principles. 

2. KS provides for cause of action against manufacturer whose product causes harm, provides for multiple defenses, bars recovery for injuries occurring after the time during which the product would normally perform. Limits punitives, non-economic. 

ii. Place of conduct: truck purchased in NC. Court rejects – NC wouldn’t apply NC law to these facts; still uses lex loci. 

iii. Residence of the parties.  Ps residents of MT.  MT has interest b/c its residents were the ones injured.  Only reason young Byrd in NC is b/c parents killed. 

iv. Place relationship of parties is centered: none.  Or maybe NC; court doesn’t give much weight.  If had truck serviced at GM dlr in MT, would weight for MT.  

c. Justified expectations: law of any state could apply in product liability case for car. 

i. Tort cases typically don’t’ involve justified expectations.  

d. Basic policy: relevant contacts.  

e. Conclusion: under most significant relationship approach, KS law would gobern unless another state has a more significant relationship – court finds that MT does; policy of MT products liability law 

3. Does MT recognize public policy exception that would require applying MT law even where choice of law rules dictate application of the law of another state? 

a. Public policy of a state: look to rules expressed in legislation & common law; considerations are subsumed in the “most significant relationship” approach.  

4. Conclusion: under most significant relationship approach, KS law would govern unless MT’s policy has more significant relationship (or any other state with more significant relationship).  

5. NOTE: this is atypical restatement case: pushes very close to interest analysis.  

f. Contractual Choice of Law under Second Restatement 

i. §186: Applicable law: issues in Ks are determined by the law chosen by the parities.  

ii. §187: Law of the state chosen by the parties: 

1. parties can choose applicable law, with exceptions: 

a. chosen law applies if particular issue is one which the parities could have resolved by an explicit provision in their agreement about that issue. 

b. Chosen law will be applied even if the issue isn’t one that could have been resolved in their agreement UNLESS: 

i. Chosen state has no substantial relationship with the parities or the transaction.  

1. But valid in international business transactions. 

ii. If choose law, it’s LOCAL law unless “whole” law is in the K.  

c. Application of the law of the chosen state would be contrary to fundamental policy of a state with a materially greater interest.  

iii. §188: Law in absence of  effective choice: 

1. no specific presumption.  

2. Determined by local law of the state which has the most significant relationship to the transactions – use five factors: 

a. Place of contracting

b. Place of negotiation

c. Place of performance

d. Location of the subject matter of K (very imp. To insurance Ks.) 

e. Domicile, residence, nationality, place of incorporation & place of business.  

iv. Nedlloyd Lines BV v. Superior Ct. of San Mateo Cty

1. effect of choice of law clause in a K between commercial entitites to finance & run international shipping business.  

2. K specified HK law.  

3. Analysis: 

a. Consider whether chosen state has substantial relationship to the parities (shareholder’s agreement, incorporation in HK, principal place of business, registered office there.) 

b. OR whether any other reasonable  basis for parties’ choice of law. 

c. If either of these is met, court must determine if the chosen state’s law is contrary to fundamental aspect of CA law.   (there wasn’t)

v. Lurking issue: whose law do you use to determine if you have a valid K in the first place? 

1. research further. 

vi. Banek v. Yogurt Ventures USA: 

1. choice of law provision in franchise agreement.  

2. Ct affirms the CoL: 

a. Three ways to look at: 

i. Is clause valid or is it a waiver of rights.  

ii. If valid, is the choice of law provision enforceable? 

iii. If valid & enforceable, does GA law govern all claims or only K claims.  

1. (Court here: clearly referred to more than just construction of the agreement and extended to all claims arising out of franchise agreement.) 

vii. Kipin Ind. V. Van Deilen Int’l

1. K where Kipin was to perform work on a K owned by third party, in KY; wasn’t paid.  K said no mechanic’s liens allowed (KY allowed the waiver, and choice of law was KY.) 

2. Issue: 

a. Whether lien waiver provision is enforceable? 

i. It is – parties selected KY law to apply.  

1. §187: applies when parties have selected a state.  

ii. Court finds there is a substantial relationship to MI, but still affirms.  

iii. Restatement: choice of law is mistake if the choice of law would invalidate an express provision of the K.  (Here, MI wouldn’t have voided the entire K – provision is minor aspect.) 

VI. Wrinkles in the Theory 

a. Domicile: 

i. Very important in modern theories. 

ii. After-acquired domicile: 

1. Reich v. Purcell 

a. Collision of cars in MO; D was from CA and Ps were planning to move to CA.  P ultimately did move to CA. 

b. Ps want CA law.  

c. CA rejects: residence & domicile at the time of the accident are what’s relevant.  

d. Moving to state doesn’t give the state an interest.  

e. (Debates as to if this is constitutional or not – treating older residents and newer residents differently.) 

2. states are split on the issue.  

b. Renvoi: 

i. Every state has internal law and choice of law rules; 

1. what if case has foreign elements and court has to apply the other state’s law to the case; usually this is just to the internal law. 

2. but what if the forum’s choice of law rule directs the judge to apply the “whole law” of the other state?   

a. This is the beginning of a renvoi situation --

b. But what if the whole law of the other state sends us back to the forum’s law?  

i. THAT is renvoi.

ii. Pfau v. Trent Aluminum Co.  

1. P from CT; injured in IO while while passenger in car driven by NJ domiciliary and owned by NJ corp.  Relationship centered in IO.  

2. Suit in NJ: Ds want IO law to apply (lex loci delicti followed in CT).  

3. Renvoi issue: 

a. CT would go to IO

b. Court concludes that since IO has no interest in the litigation and since substantive laws of CT & NJ are the same, case is false conflict & CT P should have right in the courts.  (?) 

c. NJ telling CT what its interest is.  

iii. Richards v. US

1. plane crash in MO; en route from Tulsa to NYC. 

2. Negligence in OK; effect in MO.  

3. Filing under Federal Tort Claims Act – would be law of the place where act or omission occurred.  

a. Three interpretations presented to the court: 

i. That whole law of the place of negligence (OK) should control.  (this is what the court goes for)

ii. That internal law of the place of negligence should control. 

iii. That the internal law of the place of injury should control.  

iv. Schneider: 

1. NY domiciliary leaves realty in Switzerland and tries to dispose of it in will contrary to Swiss law. 

2. Held: under NY choice of law rule, court had to look to Swiss choice of law rule.  

3. But Switzerland rule said that if the owner is a foreigner, his domicile’s law should be applied (reference back to NY law).  


c. Substance & Procedure 

i. For truly procedural questions, the forum does have an interest by virtue that its courts have to handle the case. 

ii. The trouble is distinguishing by what is procedural and what is substantive.  

1. Guidelines: 

a. Rules about how the forum’s courts handle cases (as opposed to how cases come out) are procedural.  


d. Statutes of Limitations 

i. Different approaches: 

1. Many states that use interest analysis do not apply it to SoL matters b/c

a. they don’t want to (SoL seems procedural so F is reluctant to bring it under a CoL analysis.) 

b. many SoL statutes derive from Bealean times – use Beale’s language, so interest analysis would be awkward.  

2. A minority do what CA does and do separate interest analysis to SoL.  

3. Some just say the SoL is substantive and whatever state we’re getting our substative from gives us the SoL.  

4. Others say its purely procedural.  

ii. Global v. Triarc: 

1. issue is where P’s cause of action accrued.  

a. This is still a traditional analysis; where the injury occurred.  Easy with torts, but harder where it’s a non-physical injury to a non-personal entity.  

b. With corporations, analysis usually looks to place of incorporation (but disfavored) or primary place of business (favored.) 


VII. CONSTITUTIONAL LIMTIATIONS ON CHOICE OF LAW

a. Issues arise under: 

i. Full Faith & Credit

ii. Due Process Clause 

1. the choice of law overseer: if two states have interests in the case and strong policies underlying their different rules of law that would apply to the issue; one has to give away, and the decision of which will give way is the forum’s choice (Pacific).  

iii. Privileges & Immunities

iv. Equal Protection 

v. Supremacy

vi. Contracts

b. Bottom Line: Need to have factual connections to justify applying your law (but not very clearly specified.) 

c. FF&C & DPC: FF&C clause has come to require nothing more than DPC in traditional choice of law contests.  

i. Dick v. Home Insurance

1. Dick sued in TX on reinsurance Ks.  Able to obtain jurisdiction over Ds with form of in rem that viewed debt owed to someone else as a res.  (Now unconstitutional) 

a. Facts in MX; K made in MX, loss occurred there. 

b. Dick was TX domiciliary but lived in MX. 

c. TX had SoL that prohibited a K from fixing a period of limitation at less than two years.  

2. Court: TX too lacking in contacts to permit it to apply its own law.  

ii. Pacific Employers Insurance Co. v. Industrial Accident Commission: 

1. CA could apply its own workers comp statute to MA employee of MA employer while in CA in course of his employment.  

2. FF&C doesn’t enable one state to legislate for the other or to project its laws across state lines so as to preclude the other from prescribing legal consequences of acts w/in the state.  

iii. Watson v. Employers Liability Assurance Corp: 

1. Perm kit bought in LA

a. Injury in LA

b. Product made in IL, subsidiary of Gillette in MA

c. K between insurer & Gillett; made in MA.  

2. Issue: whether Constitution forbids LA to apply its own law here, and compels it to apply the law of MA or IL.  (DPC challenge: that state is without power to exercise extraterritorial jurisdiction ( regulate and control activities wholly beyond its boundaries). 

3. Court: LA doesn’t owe FF&C here b/c LA had significant enough interest in Watson’s injuries.  

iv. Clay v. Sun Insurance Office, Ltd. 

1. Insurance policy purchased in IL while resident of that state. 

2. Insured moved to Fl; loss occurred in FL.  

3. Policy allowed for 12 month SoL; FL has 5 month SoL.  

4. Court: FL can apply its 5 year SoL to IL K here b/c contract is ambulatory, FL has contacts, the loss occurred in FL, been in FL for 2 years, still accepted premiums from FL address.  

a. FL court could have applied IL law if it wanted to.  (But couldn’t have applied law of state w/ no contacts, against expectations of the parties. 

b. Forseeability isn’t the only factor ( just b/c he could have moved to ID isn’t enough.  

v. Allstate Insurance Co. v. Hague: 

1. Leflar reaches SCOTUS. 

a. Ralph died in accident on motorcycle hit by uninsured car in WI.  

b. Resident in WI, worked in MN

c. Insurance in WI

d. Wife subsequently moved to MN

e. Estate probated in MN

f. Sues in MN seeking declaration that policy could be stacked. 

2. Issue: whether DPC or FF&C bars MN from applying MN law to govern provision in insurance policy?  (Ignore validity of Leflar).  

3. Court: in order for state to apply own law, must have sufficient contacts to sustain the choice of forum law.  Here, MN had three contacts with the case, so permissible.  

vi. Phillips Petroleum Co. v. Shutts: 

1. Issue: whether total application fo KS substantive law violated the constitutional limitations on CoL mandated by DPC & FF&C.  

2. Holding: KS must have “significant contact or aggregation of contacts” to the claims asserted by each member of the P class to ensure that KS law isn’t arbitrary or unfair.  

a. Expectation of the parities is important factor.  

vii. Sun Oil Co. v. Wortman: 

1. Constitution doesn’t bar forum state from applying its SoL to claims governed by law of a different state.  

2. FF&C doesn’t compel a state to substitute the statutes of other states for its own statutes dealing with a subject matter concerning which its competent to legislature. 

3. DPC: state’s interest in regulating the workload of its courts and determining when a claim is stale gives it a legislative jurisdiction to control the remedies available in its courts.  

4. To constitute a violation of the FF&C clause or the DPC, it isn’t enough that a state court misconstrues the law of another state, but it must contradict law of the other state that’s clearly established and that has been brought to the court’s attention.  


d. Obligation & Right to Provide a Forum 

i. Hughes v. Fetter (SCOTUS, 1951): 

1. Forum tries to refuse to hear a case arising in another jurisdiction, but court says it has to b/c Wisconsin doesn’t have a strong public policy against hearing it (has same cause of action arising in WI).   

2. Case is still good law: F1 may have to hear cases it doesn’t want to, but not so much a problem after long-arm statutes.  

3. BUT if have strong public policy against gambling contracts, aren’t forced to hear ‘em.  (But if recognize same cause of action, Hughes would apply.) 

ii. Wells v. Simonds Abrasive Co. 

1. Wrongful death case; Wells killed when grinding wheel exploded in AL; wheel made in PA.  Suit brought in PA after one yar, but within two eyars of the death.  AL SoL: 2 years; PA SoL: 1 year.  

2. Court holds that PA’s SoL applies.  

a. “well established principle” that action is barred by the SoL of the forum. 

b. Court says no support for forcing the forum to recognize foreign SoL.  

c. (Dissent: AL created the right, should also use that SoL.)

iii. State of NV v. Hall  

1. NV claims immunity from suit under: 

a. Sovereign immunity, FF&C. 

b. S.I. is strongest point: but loses b/c CA has waived its own immunity to tune of no limit on damages vs. NV’s $25K.  

VIII. CONFLICTS IN THE FEDERAL SYSTEM
a. The Erie Doctrine: 

i. Twin aims: prevent forum shopping, even application of laws. 

ii. Substance v. Procedure distinction for federal courts in diversity: 

1. if the issue is substantive, apply state law. 

2. if the issue is procedural, apply federal law.  

b. Guarantee Trust: 

i. The Outcome Determinative Test.  

c. Hannah v. Plumer: 

i. If something’s in the federal rules, federal law applies.  

d. Cases: 

i. Klaxon: federal court in diversity, if has to apply CoL rule, has to look to the state’s choice of law.
ii.   Van Dusen v. Barrack: 

1. Flight from boston to Philly, crashed in Boston harbor

2. MA has damage limitation; PA doesn’t. 

3. Ps sue in PA; Ds move to transfer case to MA. 

4. Court grants transfer, but PA choice of law rules will still apply.  

iii. Ferens v. John Deere Co.  

1. Facts: 

a. P inured in PA by combine; 

b. Sues under K & warranty in PA within SoL but misses limitation for tort loss of consortium suit. 

c. Files that suit in PA and moves to transfer back to PA.  

2. Even though P moves to transfer, still gets to keep the choice of law of the state where he filed!  

iv. Steward Org. v. Ricoh Corp: 

1. Distributorship-agreement case; 

2. forum selection clause provides that disputes must be located in Manhattan; Stewart wants AL court. 

3. Stewart sues in Al court for fraud, breach of K, etc. 

4. Ricoh moves for transfer; DC applies AL law; 11th C reverses. 

5. SCOTUS affirms:

a. venue is matter of federal procedure, so apply federal rules.  

b. 1404.  

i. Congress intended for DCs to apply rules created by Congress. 

ii. First question: is there a controlling federal statute?  Look there before state law.  

6. Problem with analysis: not applicable to all possible Erie issues arising from forum selection problem.  If international and forum alternative is another nation, §1404 isn’t applicable – no solution to issue of state or federal law.  [perhaps would apply common law forum non conveniens.] 

a. But what about if state courts should apply federal or state forum non conveniens?  Scholars split on the issue: 

i. State: federal law has been characterized as procedural, so doesn’t trump state substantive law in state court. 

ii. Federal: doctrines like “act of state” doctrine – want country to speak with one voice.  

v. In re Air Crash Disaster near New Orleans: 

1. Pan Am arguing forum non conveiens for Uruguay.  

2. International cases ( Warsaw convention limits damages, so other nationals want to come to US where courts award more and try to persuade to avoid Warsaw convention on one ground or another. 

3. Court: federal court sitting in diversity is required to apply the federal law of forum non conveniens when addressing motions to dismiss a P’s case to a foreign forum.  

vi. Semtek v. Lockheed: 

1. P sues in CA, alleging breach of K and torts. 

a. Removed to federal court, dismissed under state SoL. 

2. P sues in MD, with longer SoL. 

a. D tried to get CA court to issue injunctive relief (tried to remove to fed court. 

b. D wins in MD court. 

3. P tries to amend judgment in CA. 

4. Then appeals in MD, arguing res judicata. 

5. Turns into Erie issue: 

a. Whether state res judicata or federal res judicata should apply b/c the initial decision was made in federal court applying a state SoL.  

b. But if say it’s a federal issue, get into Rule 41, broadly written.  

6. Court: Dupasser case is still good (state allowed to give federal diversity judgment no more effect than it would accord one of its own judgments); since no one has said 41(b) has claim preclusion effects, the judgment was reversed.  

e. Federal Common Law: 

i. Clearfield Trust Co. v. US: 

1. rights and duties of US should be governed by one law; treasury bonds shouldn’t be held hostage to state law. 

2. BUT doesn’t always mean federal law applies to US when it’s party to commercial transactions.  

ii. Kimbell Foods: applied TX lien law to federal property.  (Liens are uniquely local.)

iii. Res Judicata background: 

1. go back to enforcing foreign judgment in forum state; 

2. FF&C means that F2 must give F1 judgment same effect it would have in its own courts.  

a. Not more effect, the same effect.  

3.  Issue: 

a. F2 has to look to F1’s analysis. 

b. Was it judgment on the merits?  

i. Any decision for the P is on the merits, even if default. 

ii. Decision for D: if D wins the case, gets more complicated b/c there are many ways for D to win: SoL, lack of jurisdiction. 

c. If not dismissal on the merits: 

i. P thrown out b/c of SoL – can sue elsewhere if longer SoL. 

d. Compulsory counterclaims: 

i. if forgot to bring compulsory counterclaim and wants to bring new action in another forum, it turns on F1’s rule on counterclaims (not F2’s.) 

e. Who is barred? 

i. Function of F1’s rule on parties and joinders.  

iv. Collateral Estoppel: 

1. if there’s a difference in the states, F2 has to use F1’s rule.  



IX. JUDGMENTS: 
 

a. Attack on a first judgment can be: 

i. Direct: in the same forum

1. attempt to reopen or set aside the judgment itself (Rule 59 – granting of new trial for limited reasons & limited period of time; Rule 60 provides more limited grounds.)

ii. Collateral: in a different forum

1. binding effect on subsequent litigation.  
b. Res Judicata: thing decided

i. Bar: effect on original judgment in preventing relitigation of the cause of action that was litigated. 
ii. Merger: effect of the original judgment in preventing litigation of matters that are considered so closely related to what was actually litigated that they should have been litigated all at once.  (eg, compulsory counterclaim.) 
iii. Requires either absolute identity or privity between the parties.  
c. Collateral estoppel: effect of findings of fact actually contested in one lawsuit on a subsequent piece of litigation 
i. Limited to establishing, for purposes of second litigation, facts determined in previous litigation that were: 
1. litigated by the parties
2. determined by the tribunal 
3. necessarily determined.  
ii. Has been relaxed into the “mutuality” requirement: 
1. requires that for A to take advantage of factual finding in previous litigation against B, B must have been able to take advantage of the factual fidning if it had gone the other way.  (Has been relaxed for non-mutual jurisdictions.) 

d. FF&C refers to “judicial proceedings,” not final judgments. 

i. “Full Faith & credit shall be given in each state to the public acts, records, and judicial proceedings of every other state….” 

1. does not extend to judgments of foreign countries or even to federal courts, but by statute Congress has extended the FF&C requirement to federal courts in which recognition of state court judgment is sought.  

2. Foreign country judgments entitled to ‘comity” – cooperation with other members of the international community.  

ii. court in second forum may be thought to enforce all judgments, including one still modifiable in first state.

iii. BUT, assumed that recognition of interstate judgments is constitutionally required only for final judgments.   

1. Presumption that the judgment is final unless contrary is clearly demonstrated.


e. Defenses to enforcement of sister-state judgments: 

i. Lack of jurisdiction of rendering court (F1): 

1. judgment by a court without jurisdiction over the parities or SM is not entitled to FF&C.  


a. B/c violates DPC.  

2. F2 may inquire whether the F1 court had jurisdiction under the laws of its own state and whether the exercise of the jurisdiction complied with the federal constitutional standards for the assertion of state court jurisdiction.  

3. only works if not litigated!!! If both parties were before F1 court & the claim was litigated, or could have litigated, the jurisdictional issue becomes res judicata and may no longer be raised collaterally.  

a. Sunshine Mining Co: parallel actions in WA & ID.  


4. Default judgment: jurisdictional issue didn’t become res judicata

a. BUT, party runs the risk that F2 will agree with F1 that F1 did have jurisdiction after all.  (D may have completely lost opportunity to litgiate the merits.) 

5. SM jurisdiction: 

a. Existence of SM jurisdiction may be reviewed by F1, but may be precluded by prior litigation.  

b. Durfee (below): court’s determination of location of land was binding on the parties in subsequent collateral proceeding.   

f. Jurisdictional Requirements: 

i. Generally assumed that a judgment can be attacked in F2 on grounds of lack of jurisdiction. 

1. true as starting point for analysis, BUT

2. generally have to make a direct appeal.  

ii. Durfee: 

1. Farmers fighting over who owns land; turns on if in NB or MO. 

a. State can only quiet title to land within the state.  

2. First suit: NB says land is in NB. 

3. Second suit in MO; claim NB lacked SM Jurisdiction so decision is void. 

4. SCOTUS: true where parties don’t litigate they can challenge the judgment in F2, but if they do litigate, then no longer subject to challenge in F2.  (Can raise SM jurisdiction at any time in F1!)

a. But if limited jurisdiction court, like probate, can challenge in F2.  

iii. Once P sues in F1, there are three possibilities.  

	Personal Jurisdiction
	SM jurisdiction 

	1. D can default (Thompson). ( raise in F2.  But if have property to be seized in F1, they may not go to F2 to enforce the judgment.  

2. D can litigate in F1.  Then F1 can have power to decide jurisdiction – can’t reraise issue in F2.  

3. D appears generally in F1 – defends case on merits, doesn’t raise issue, waives personal jurisdiction issue.  

Only wrinkle here is Baldwin case.  
	1. D defaults ( Raises lack of SM Jurisdiction in F2.  No question. (Thompson) 

2. D appears (some places have to raise immediately before anything else, or in first batch of motions) and litigates ( bound in F2 (Durfee). (“Never waivable WITHIN F1”)  (Even if defect is constitutional, trumped by FF&C!)

3. D appears generally ( doesn’t raise issue, but still bound in F2.  

Kalb is somewhat contra to Shyco – foreclosure action.  

State court decisions that are inconsistent with federal cases are void in these areas: 

· bankruptcy

· admiralty

· nuclear power




a. Clarke v. Clarke: 

i. Julia dies, leaves property to husband and children.  One child dies, leaves 1/3 interest in mother’s estatate. 

1. Issue of whether the interest is personal or real; different under CT law (would go to sister) or SC law (would go half to dad, half to sister).  

ii. Decree in SC; CT refuses to enforce judgment.  

1. (SC probably should have looked to see if CT would apply the equitable conversion doctrine.)  

iii. At best, Durfee has overtaken Clarke – it’s read as being good law within that narrow area.

b. Fall v. Eastin.  

i. Fall gest divorce in WA; as part of settlement husband is to convey land in NB; he conveys to relatives instead. 

ii. She sues in NB to quiet title.  (F2)

iii. Court: NB doesn’t have to give FF&C to WA decree about land in NB.  (BUT, if they had thrown him in jail until he executed a deed to his wife, that would be valid in NB!) 

iv. Any other way to read this case? 

1. To sue to quiet title in the land, she had to have title in the land. 

2. WA didn’t have her title (can’t). 

3. what she should have done was seek declaratory judgment on the WA decree first, in NB.  Then enforce.  

c. After Fall, clear that if you win the F1 case, the last thing you want is for the court to provide that the decree operates as a conveyance ( red flag to other state to ignore the judgment.  

i. Instead, go to the other state to get in personam judgment against the loser, then go to enforce that!

ii. F1 can only indirectly convey title in ordinary judgment suits… 

d. Riley v. NY Trust: 

i. Coke stock case; actions in GA & DE.

ii. Even judgment entitled to FF&C isn’t entitled to FF&C against everyone in the world; depends on who was represented in the first case.  


4. Substantive Interests of the Enforcing State: 

a. If a cause of action has already been embodied in a judgment, there’s no way out: F2 must enforce the judgment ( local policy is trumped by the federal policy of FF&C.  Even if “hateful” (dissent in Fauntleroy).  

b. Fauntleroy v. Lum: (leading case on this point)

i. MO judgment on cotton futures, enforcing in MS where cotton futures are crime.  

ii. All facts in MS; MO had chance jurisdiction.  

1. Who knows how MO court can justify in hearing the case?  Probably shouldn’t have.  

iii. Cause of action merges in the judgment: MO judgment can’t violate MS public policy than any other money judgment.  

c. Thomas v. Washington Gas Light Co.  

i. Worker sought more worker’s comp in another locale after already receiving in F1.  

ii. Court permits it: 

1. he would have been eligible under both schemes. 

a. also, worker can’t choose where to sue under worker’s comp.  

b. state MUST apply own law.  

c. Fairness issue.   

2. wasn’t a court, but an administrative agency – not a judgment but a settlment.  

3. interest analysis. Nexus of facts in DC; if it was an ordinary case, VA could apply  DC’s law, but here restrained.  

iii. Workers’ Comp: not “final” judgments b/c can be modified (divorce case rationale): 

1. Rule: if it’s not final in F1, it’s not final in F2.  

d. Mareese: 

i. F2 gave more preclusive effect to judgment than F1 would have.  

ii. SCOTUS rejected: 

1. federal court should have looked to the F1 to determine preclusive effect. 

iii. Also, Hart v. AA: 

1. TX judgment; NY judge claimed NY wasn’t bound.  SCOTUS rejects this.  (Anarchy if F2 could use own law to determine the scope of F1.) 


e. Baker v. GM Corp: 

i. SCOTUS decides if equity decrees from one state would be entitled to FF&C in another state. 

1. assumption was that they would be. 

ii. SCOTUS: three rationales, but 9-0 case.  

1. Equity decrees ARE entitled to FF&C. 

2. BUT, Bakers weren’t in F1’s jurisdiction; just as MI can’t transfer title to land in MO, it can’t determine evidentiary issues in lawsuit in MO.  (Very broad argument.)

3. Concurrence: 

a. Wanted to look at how MI would have lookeda t the injunction.  

b. It works like an anti-suit injunction; since the Bakers weren’t in privity in MI injunction, MI can’t enforce against litigation in other states.  

c. Professor feels this analysis will be the one that stands test of time; majority is too broad.  

f. DOMA: 

i. Lurking Constitutional issue. 

ii. Act unnecessary: one state has always been able to deny recognition of marriage from another if it’s against public policy.  (Esp. if own citizens crossing the line.)

1. Marriage isn’t a judgment. 

2. But divorce is a judgment: F1 divorce must be given FF&C.  

3. DOMA says state doesn’t have to recognize gay divorce in antoher state!  

4. It’s debatable if Congress can permit this. 


5. Enforcing State’s Law of Judgments: 

a. States have SoL for judgments.  

i. Traditionally, F2 may apply longer SoL for judgment than F1 has.  

ii. F2 may apply its shorter SoL so long as it applies equally to in and out of state judgments.  

b. SoL is characterized as procedural for CoL. 

i. Interesting issue: but what if state, like OR, has changed CoL to substantive?  (7 states).  

ii. Could argue that OR’s approach to SoL means have to apply F1’s SoL.  OR says that since we’re not applying F1’s substantive law, just enforcing a judgment, don’t have to apply it.  

c. Union National Bank v. Lamb: 

i. Judgment in F1 (MO) with 20 year SoL. 

ii. Revives judgment. 

1. requirements for revival vary: very important.  

iii. Finds assets in F2, where shorter SoL.  

iv. Case turns on the nature of the revival judgment: 

1. if F1 just extending its own SoL, then F2 can apply its own SoL. 

2. but if F1 intends this to be a new judgment (where gets personal jurisdiction), then F2 has to treat as new judgment. 

d. Roche v. MacDonald: 

i.  F1 is WA with 10 year SoL. 

ii. F2 is OR with 20 year SoL.  

1. Traditionally: OR could treat SoL as procedural and apply own SoL. 

2. Modern: since OR how treats SoL as substantive, it should look to WA. 

e.  Watkins v. Conway: 

i. P had FL judgment. 

ii. Sued in GA 5 years and one day after Fl judgment.  

1. GA statute seemed to say that 10 years for FA, five for others.  

iii. Watkins argued this violated FF&C. 

1. if read literally, he won. 

2. BUT, court turned it into FL judgment + five years.  

3. Once read this way, no constitutional issue.  
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