Constitutional Law Outline – Fall 2002 
I. Overview. 
a. Basic Functions of Constitution

i. Creates national government, representation process

1. Three branches to separate power; fear of tyranny

a. Article 1: Legislative 

b. Article 2: Executive 

c. Article 3: Judicial

i. Only creates Supreme Court; any other courts up to Congress  

2. Separation not complete; overlap; most actions require actions of TWO branches.  

ii. Relationships between states and federal power

1. Article I, Section 8

2. 10th Amendment: power not delegated is reserved for the states 

3. 11th Amendment: limits suits against states

a. Both very hot topics 

4. Aren’t many cases dealing with Constitutional Law…why? 

a. What will come back afterwards? 

b. Tensions usually dealt with political compromises, not law suits.  Other branches don’t want courts to solve the problems (and thereby giving courts more powers) 

5. Supremacy Clause: Article 6: “Supreme Law of the Land” over states.  Hierarchy of authority. 

iii. Relationships between individual and government (Con Law II) Privileges and Immunities Clause in Article 4

II. Judicial Review: How can courts decide if something’s Constitutional? 
a. Reviewing laws: Marbury v. Madison: 1803
i. Marbury seeking writ of mandamus to be granted the judicial posting he was supposed to get, but that Jefferson didn’t allow Madison to deliver.

ii. “If there’s a right, there’s a remedy”  
1. Article III, Section 2 (2)

a. SC has original jurisdiction for cases affecting ambassadors, other public ministers, etc.  [shall serve as trial court]

b. No place in the constitution is the SC given ability to review

c. That question had been debated since the Constitutional Convention. 

d. Court lacks jurisdiction to issue the writ of mandamus, because the statue granting authority to do so (section 13 of judiciary act) is unconstitutional ( because Congress cannot expand the jurisdiction of the court beyond Article III.  

iii. But – can remedy be sought against cabinet level official? 

1. No – direct order from president.  In this case, Discretionary Power of Executive.  

a. Court doesn’t have authority over it.  

i. Examples of Discretionary Power: creating an office, trade agreements. 

iv. Establishment of judicial review

1. Judiciary decides which laws are valid if conflict. 

2. Court can review acts of Congress; if law counter to Congress, SC will strike down. 

3. If executive action runs counter to constitution, SC can strike down, as long as it’s not a discretionary power of the president. 

4. Constitution higher than ordinary legislation: Regulatory Document
a. If Congress can enact laws that aren’t reviewable, it has disproportionate amount of power. 
b. Marshall interpreted Judiciary Act of 1789 as giving S.C. power of mandamus.  BUT, it probably didn’t.  If it didn’t, he wouldn’t have gotten to hear Marbury – would have been struck down on procedural grounds.  However, by interpreting it as giving power of mandamus, Marshall got to hear the case – and to establish judicial review.  Brilliant.   Foundation of American Constitutional law.  

v. Important points: 
1. Constitution is a regulatory document, not just aspirational
2. Congress can’t increase or expand jurisdiction of the court beyond what’s explict in Article III
3. Court can review non-discretionary executive branch acts for Constitutionality
4. Court can review acts of Congress for Constitutionality. 

b. Reviewing state judgments & criminal defendants: 
i. Martin v. Hunter’s Lessee (1816)
1. Martin inherited land from Lord Fairfax, British citizen.  VA court held that land belonged to someone else, because it was seized during Revolution.  Martin sued.  VA Court of Appeals held for Hunter.  SC issued writ of error and reversed, held that the federal treaty was controlling.  VA appealed; SC again granted review and declared their authority to review state court judgments. 

a. SC more unbiased than state courts
b. SC needs to ensure uniformity in interpretation of federal law. 

ii. Cohens v. Virginia (1821)

1. Ds convicted of selling lottery tickets, and sought review by SC.  VA argued that SC has no right to review state court decision and not allowed in criminal cases and other cases where state was a party. 

a. SC holds that they have authority to review all state court decisions, that criminal Ds can seek review when they claim their conviction violated the Constitution. 

c. Limits on Judicial Power 

i. Interpretive Limits

1. Two ways of interpreting

a. Originalists (interpretists): Court justified in protecting rights only if they are clearly stated in the text of the constitution or intented by framers (implicit)

i. Constitution can only change with amendment. 

b. Non-originalists (non-interpretists): Court should have substantial direction in determining meaning of Constitution.  Talk about Policy.  If answers not explicit, look for values of framers.  

i. Constitution’s meaning can change with amendment and interpretation by courts. 

ii. Congressional Limits: Article III, Sec. 2:  “In all other cases before mentioned, the SC shall have appellate jurisdiction, both to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.” 
1. Issue: to what extent under exceptions clause can Congress tinker with SC jurisdiction? 

a. Two PoVs: 

i. Congress should have broad power to alter

ii. Congress should have minimal power to alter

iii. Justiciability Limits

1. Standing – P must have actual injury. 

a. P must have injury in fact. 

b. P must have real stake in the outcome. 

c. Must be causal connection between injury and conduct complained of. 

d. Citizen suits – Congress can’t authorize them unless they agree with Article III. 

2. Ripeness – is it time for the case? 

a. Injury can’t just be speculative. 

b. Fairness issues: 

i. Unfair to wait until someone violates a law before challenging it

ii. Unfair to obey unconstitutional law rather than violate it. 

iii. Solution: Declaratory Judgment Act – before you break the law, you can ask the court to decide whether it’s constitutional or not. 

c. Poe v. Ullman: Ps challenging constitutionality of Connecticut statute that prohibits use of contraceptives.  

i. SC refused standing because law didn’t result in any prosecutions (only one, twenty years previous).  Since no immediate risk, court decided no ripeness.

3. Mootness – is it too late for the case? 

a. Exceptions: injuries of short duration, case isn’t dismissed if moot if there’s a chance it’ll recur in the future and happen to P again. 

b. Case: Roe v. Wade – she could become pregnant again. 

c. Also, class actions and voluntary cessation (D stops behavior that P is complaining about, only to avoid lawsuit and is capable of starting behavior again – common in environmental suits.) 

4. Political Question Doctrine – court won’t adjudicate certain political issues. 

a. Rationale: some issues best resolved using existing mechanisms.   Avoid conflict with other branches – Federalism.  

i. Discretionary powers by executive, foreign policy (use of troops overseas), treaty issues
ii. Court thinks issue is determined by Constitution to be a legislative or executive thing. 

iii. Very flexible, criticized as disguise judgment on the merits. 

III. Federal Legislative Power 

a. Overriding issues: 

i. Balance of Power between states and federal government

ii. Role of the Court 

1. Should court step in and draw lines? 

2. Or should states/Congress decide through political process? 

b. When can Congress act? 

i. If there is express or implied authority in the Constitution. 

ii. How to evaluate Constitutionality of Congressional actions? 

1. Does Congress have authority under Constitution to legislate? 

a. If so, does the law violate another Constitutional provision? 

b. Concern for state governments help decide issues – Congress’s powers are defined relative to the states. 

c. Historically, two attitudes – SC either broadly defines scope of Congressional authority under Article I and refuses to limit 10th A to limit power, or SC limits power using the 10th A and other provisions of Constitution.  

c. When can States act? 

i. Any way they’d like, unless Constitution prohibits the action.  
ii. Tenth Amendment: States are protected.  The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the States respectively, or to the people.  

d. States cannot limit Federal Power: McCulloch v. Maryland (1819) 
i. States do not have the right to tax the Bank of the United States. (Even if establishing the BUS isn’t an express power of Congress.) 
ii. States do not have the power to limit a federal body. 
1. Power emanates from the people.  The BUS was people’s decision (through Congress) and states are less powerful. 




e. The Commerce Clause: interpreted broadly & narrowly throughout history
i. “Congress shall have the power…to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes…” 
ii. Single greatest source of Congressional legislation 
1. Argument for using court to constrain Congress: 

a. decreased likelihood of federal tyranny 

b. enhanced democratic rule by providing gov’t closer to people

c. allow states to be laboratories for new ideas

iii. Four eras of commerce clause jurisprudence

1. Early – 1890s – defined broadly but rarely used. 

a. Gibbons v. Ogden (1824) – commerce on the waterways falls into the realm of commerce clause power. Talk of “full network of commercial and economic operation.”   
i. State argues that Congress doesn’t have power to regulate what’s inside the state of NY; Court says that commerce can’t stop at external boundary of state, but may be introduced into the interior.  

2. 1890s – 1937 – defined narrowly, using 10th A as limit 
a. SC applied 3 doctrines

i. Narrowly defining commerce

ii. Appling restrictive conception of what is “among the several states” 

iii. Congress violates 10th A when it regulates matters best left to state governments. 

b. US v. EC Knight Co (1895): Sugar refinery case.  Congress can’t forbid monopoly. Commerce is narrowly defined as only the selling and buying of goods and the transport of goods once manufactured.  (Manufacturing as preceding commerce – not in the stream of commerce.) 
i. Dissent: anything that disturbs or obstructs buying and selling things is commerce. 

c. ALA Schechter Poultry Corp. v. US (1935): Chicken case – court holds that although chickens are in stream of commerce, they’re at the end in this case.  Had come to a rest within the state. 

d. Champion v. Ames (1903): The lottery case.  Upholds commerce clause power – money changes hands, but not straight-up commerce.  Congress regulating not because of economic authority, but because lottery is bad.  States claim that Congress is infringing on their right to police.  Court says that that Congress has only supplemented the actions of the states.

3. 1937-1990s – defined broadly, refusing to use 10th A as limit – much of New Deal had been found unconstitutional by the court.  “Switch in time that saved nine” – FDR’s court-packing plan.  
a. NLRB v. Joes & Laughlin Steel Corp (1937): Never would have happened under old view.  Commerce now generally defined, not just flow of interstate or foreign commerce.   Court looks at effect of commerce. 
i. Court defers to Congress to decide what commerce is.  

b. US v. Darby (1941): Child labor case.  Manufacturing not commerce, but Congress can decide if there’s an impact on interstate commerce. 

c. Wickard v. Filburn (1942): “One grain of wheat case.”  Court holds that it’s OK to police individuals growing wheat, even for private use, because that affects commerce. 

i. Congress can consider the aggregate effect of small groups/activities in determining their impact on interstate commerce. 

d. Heart of Atlanta Motel, Inc. v US (1964): Because SC held in 1880s that 14th Amendment applied only to states, not private parties, Congress passes civil rights legislation under Commerce Clause authority.  In this case, Court holds that because blacks not allowed to stay in hotels, then in aggregate will have a huge effect. 
e. Katzenback v. McClung, Sr – BBQ place wouldn’t serve blacks.  Because some of the meat the place bought came from out of state, falls prey to Civil Rights legislation.  
i. More with Aggregation – you can add together small economic consequences to come up with a large economic consequence.  

4. 1990s- current – again narrowing using 10th A. 
i. New test for commerce clause – asks whether or not Congress could have “rationally concluded” if the regulated activity had a substantial impact on interstate commerce. 

1. Takes court out of loop of deciding what commerce is. 

a. e.g., what’s manufacturing, agriculture, etc. 

2. Gives Congress more freedom to enact legislation. 

iv. Exceptions to Commerce Clause Legislation: 
1. State Sovereignty – 10th Amendment 

a. Is there something special about the states that makes them different than private parties, so Congress can’t regulate them?  

b. Questions to consider

i. Is there some judicially enforceable content to 10th A? 

ii. Is there a limitation on Congressional power under 10th A? 

iii. Is it the court’s job to draw the line? 

c. National League of Cities v. Usery, 1976: Ps are states challenging the Fair Labor Standards Act which would make them pay employees minimum wage, OT. 
i. Does Congress have authority to dictate wages to states?  Court finds no! 

1. States occupy special place in constitutional system and Congress must respect that.  

2. State sovereignty issue to determine wages of those in their employ. 

a. “Traditional” and “non-traditional” state functions.  

3. Will create burden on states. 

4. Very bitter dissent – federal power can regulate all other aspects of state employees’ working conditions – why not pay? 

d. Garcia v. San Antonio Metropolitan Transit Authority, 1985: Overturns National League of Cities. 

i. Congress does have the authority to tell states what to pay their employees. 

ii. “traditional” state functions very hard to establish.  

1. Unworkable

2. Inconsistent with federalism. 

a. Judiciary shouldn’t be doing the defining of what states’ traditional roles were. 

b. Congress is checked by the political process.  Elected representatives in Congress from the states provide that the states have a voice. 

3. Dissent: Court ignoring 10th A; Court doesn’t say how structure of gov’t actually protects states.  Court ignoring Marbury v. Madison (judicial review.) 

a. Will be overturned in NY v. US, later (1992).

e. US v. Lopez, 1995: First case in over 60 years where court struck down a law as beyond Commerce Clause power of Congress. 
i. Challenge to Gun-Free School Zones act of 1990, in which Congress made it illegal for anyone to knowingly possess a firearm within a school zone (1000 feet). 

1. Majority holds that the act exceeds Congress’s power to act to regulate commerce among the several states.  

a. US argues that violence in schools leads to badly educated populace, which affect productivity, which ultimately affects interstate commerce and foreign commerce.  

b. US argues that violent crime reduces willingness of people to travel in the country (echoes of civil rights legislation). 

c. Violence is expensive, and insurance costs are spread throughout the country. 

2. Court says Congress can regulate 3 broad categories of commerce activity: 

a. Channels of commerce (accommodates, roads, etc.) 

b. Instrumentalities of commerce (trucks, railroads, etc.  Things that move in interstate commerce.) 
c. Substantial relation to interstate commerce.  -- should it have to “affect” or “substantially affect” commerce?  This is the most problematic area, and where Lopez falls. 
i. Aggregation.  How do you aggregate non-economic activities and end up with an economic impact? 
- can’t, not really.
- Don’t aggregate in criminal cases, either.  – Police issue, for the states. 

ii. Nature of activity is important, characteristics are important. 
- is it economic or non-economic? 
- can’t aggregate a non-economic activity into one…even the civil rights cases involved economics. 

iii. Congressional findings ( higher burden upon Congress to show. 

iv. Jurisdictional element.  In the act, did Congress include anything about interstate elements as part of the offense? 
d. Court holds that the act is a criminal statute that has nothing to do with economic enterprise, even broadly defined. 

i. Act contains no jurisdictional element to show that firearm possession affects interstate commerce. 

ii. Statute affects balance – unconstitutional assertion of commerce clause power. 

f. United States v. Morrison, 2002

i. Court holds that the Violence Against Women Act is Unconstitutional use of Commerce Clause Power. 

1. Act states that: A person who commits a crime of violence motivated by gender and thus deprives another of their rights to be free from crimes of violence shall be liable for compensatory and punitive damages, injunctive and declaratory relief and other such relief a court may order.  
ii. Takes court in completely different direction in evaluating congressional authority, put court in the middle of determining what’s commerce related and what’s not.  
1. 4 years of Congressional findings – not enough for Court. 
a. Court says it’s their job to determine what’s commerce and what’s not.  Just because Congress concludes a particular activity substantially affects interstate commerce won’t make it so.  

b. Aggregation: Link is too tenuous.  

i. In Lopez court said Congress hadn’t made enough findings.  This time, they have findings yet reached same conclusion. 

ii. Aggregation doesn’t work well now – not adopting a ban (per se) on using aggregation doctrine, but to succeed, it’d have to be a very strong argument. 

iii. Dissent: Majority is serving their concept of federalism.   Dissent wishes to defer to Congress’s judgment about what’s commerce and what’s not. 

g. New York v. United States

i. Congress can’t direct state governments to regulate federal programs.

ii. NY challenging the “Take Title” provision in the Low-Level Radioactive Waste Policy Amendments Act – requires states to take title to radioactive waste if state can’t provide for waste generated within its borders. 
iii. Court holds the provision is unconstitutional. 

iv. Court must police the line of federalism.  

1. Rejection of Garcia’s line that political process takes care of itself.  

v. Analysis: 
1. Is there a connection to interstate commerce? 

a. Yes.  Movement, transfer, storage of waste.
2. What’s the catch, then? 
a. 10th A – Congress can regulate the states, but not through the commerce clause in this way. 

b. Congress is directing the states to regulate in the field.  Congress can’t force states to enact federal programs.  They have to be given some choice.  

i. Commandeering states’ sovereign attributes.  

ii. Putting burden on the state. 

c. If Congress wanted, to encourage through spending clause. 

i. This is coercion, Majority holds.  No choice for states.

vi. Dissent: 

1. States had asked for help. 

2. If Congress doesn’t force states to take responsibility for the waste, it would become another state’s problem. 

h. Printz v. United States

i. Congress can’t compel state executive functions.

ii. Anti-commandeering state legislative process -- 10th A challenge to Brady Act

iii. Law enforcement officers challenging the constitutionality of the Brady Act under the 10th A.  

1. Claim being impressed into federal service, compelling them to execute federal laws.  [have to perform background checks.] 

iv. Separation of state and federal spheres critical to concept of liberty.  Reduce risk of tyranny. 

1. State sovereignty can’t be imposed upon.  

v. Dissent: 

1. Relying only on precedent of one case. 

2. There is a distinction between ministerial and executive functions.  NY was about policy decisions, this is just about participating. 

a. Majority – that’s worse.  Makes the states mere puppets of the federal government.  

3. There are times (emergencies) when states must respond to terrorism activities (planning & response).  Majority holding allows for no balancing test. 


i. Reno v. Condon (2000)

i. 10th A challenge rejected.

ii. Court unanimously holds that states must keep driver’s license information private and not sell it, even though it will thrust upon states the responsibilities of federal provisions and makes states implement federal policy. 

1. Court says it’s covered by another case, from 1988, that upholds statute prohibiting states from issuing unregistered bonds. 

iii. Commerce Clause activity? 
1. Yes. 

iv. Does 10th A impose restrictions on Congress’s ability to regulate states in this matter? 

1. No.  State is being regulated not as a sovereign, but as the owner of a database.  

v. Taxing & Spending Powers 

1. Article I, Sec. 8:  “Congress shall have the power to lay and collect taxes, duties, imposts and excises, to pay the debts. And provide for the common defense and general welfare of the United States.” 

2. SC has historically been very deferential to Congress’s exercise of power under the spending clause.  Not a lot of scrutiny, like in the commerce clause. 

3. Main issue:  

a. What purposes can Congress tax and spend for?  Only those in Article I, Sec. 8, or does Congress have broad authority to tax and spend for the public welfare? 

4. South Dakota v. Dole (1987)
a. Most significant modern case on the spending clause.  

b. Carrot & stick approach.  Since Congress can’t order states to raise the drinking age, they’ll manipulate them with highway funds. 

c. Court should consider: 

i. Defer to judgment of Congress’s decision ( covered by “general welfare”

ii. If Congress clearly and unambiguously states the requirements of the strings attached, so that states have a choice, then it’s OK.

iii. The conditions on the grants must be related to the federal interest in the particular national program being regulated. 

1. drinking age ( drunk driving ( highway funds – related.  

d. Dissent: age of alcohol consumption should be determined by the states.  

e. Dissent: no real connection between highway funds and liquor sales.  Too loose.

vi. 11th Amendment Challenges 

1. Judicial power of US can’t extend to any suit in law or equity, commenced or prosecuted against one of the states by citizens of another state or by citizens or subjects of a foreign state.  

2. State can’t be sued without its consent.  

3. Issue: Does Congress have the power to abrogate sovereign immunity under the Supremacy Clause?  Can it make a state subject to a suit using Article I power by saying so explicitly in legislation? 

4. Hans v. Louisiana (1890): court holds that 11th A also bars suits against a state by its own citizens.  Since Hans, states have been immune to suits by own citizens of other states.  

5. Three ways around 11th A to hold state governments accountable: 

a. State officers can be sued in federal court, even if state governments can’t be sued. 

i. Can seek injunctive relief, even when remedy will enjoin implementation of official state policy. 

b. States can waive their 11th A immunity. 

c. Congress, acting pursuant to 14th A, Sec. 5, can authorize suits against states. 

6. Seminole Tribe of FL v. FL (1996)

a. Congress has no right to subject state to federal adjudication using its Article I powers. 

b. 11th A prevents Congress from abrogating immunity. 

i. Must have clear statement to abrogate

1. that’s present. 

ii. Must be acting pursuant to valid exercise of power

1. No.  Just because an area is Congress’s to legislate doesn’t mean that the state’s sovereignty goes away.  

7. Kimel v. Florida Board of Regents (2000) – Indian Gaming Regulatory Act.  
a. Congress can only override 11th A with Sec. 5 of 14th A.  States can’t be sued for violating the ADEA.   
b. Determination of what is a constitutional violation is for the courts to decide.  

c. Did Congress express its intent to abrogate the states’ immunity in the language of the ADEA? 

i. Yes, clearly. 

ii. However, Congress had no reason to believe that state and local governments were discriminating – legislation was unnecessary! 

d. Congress can only abrogate under Section 5 of 14th A.  

e. This is a bad sign – all civil rights legislation, then is imperiled.  If Court is unwilling to see that it’s a valid exercise of power under the 14th A, then Ps aren’t going to be able to sue in federal or state court. 

8. Alden v. Maine: SC extends doctrine of sovereign immunity to state courts, too.  

a. Immunity from suit is a fundamental aspect of sovereignty which states enjoyed before ratification. 
b. Congress doesn’t have power to subject unconsenting state to suit in their own courts.  

i. Indignity of suit

ii. Could bankrupt states – force them to sell items held in public trust.  

c. So what’s a P to do? 

i. Sue state official for injunctive relief or for damages from official’s own procket.  

ii. Get federal government to sue on behalf of P (unfeasible)

iii. State can waive sovereign immunity and consent to be sued.  

iv. Feds can abrogate under Sec. 5 of 14th A.  

v. 11th A applies only to states.  Can sue municipalities. 

IV. Federal Executive Power 

a. Explicit powers: 

i. Commander in chief of military 

ii. Makes treaties 

iii. Appoints ambassadors, justicies, ministers, fills vacancies.  

b. Inherent/implicit powers: 

i. Youngstown case – very important. 

1. Demonstrates formalistic (literal adherence to text of constitution)  vs. functionalistic approach (pragmatic – relies on purpose of division of power, to prevent tyranny)

2. Truman issued order seizing control of steel mills during labor conflict.  Court holds that he didn’t have the right to do so.  

3. Enduring analysis from this case – Jackson’s functionalist approach. 

a. Three situations when a President acts: 

i. When president acts pursuant to an express or implied authorization of Congress, his power is at a maximum.  He personifies federal sovereignty.  (Strongest base for presidential authority.) 

ii. When President acts in absence of either congressional grant or denial of authority, he can only rely on his own independent powers/area of concurrent powers.  (most relevant in foreign affairs, where president is given benefit of the doubt.) 

1. Example – president enters into an agreement with other countries to deal with terrorism.  How to evaluate if he has the power to do this? 

a. Gray area – court tends to dodge this issue. 

b. Evaluate if the president can act alone in this area.  If can make a good faith argument that he can, then there’s a good chance of supporting it.  

iii. When President acts against the will of Congress, his power is at its lowest.  Very narrow scope of action – can only do what’s in his expressed powers.  

c. Executive Privilege: whether and under what circumstances can president invoke executive privilege? 

i. Necessary for president to keep certain information secret.  Free flow of information from advisors to president is important. 

ii. US v. Nixon: Nixon moved to squash subpoena of the tapes of him with advisors, claiming executive privilege.  Tried to three arguments, two of which would have prevented the court from reviewing anything.  
1. Justiciability – political question. 

2. Separation of powers precludes judicial review. 

3. Executive powers should be absolute.  Nixon said this should trump any other interest. 

a. Yes, there is a valid need to protect communiciations, but unless there’s a real reason (military, diplomatic) to protect the information, it can be subpoenaed.  

b. Presumptive privileges – there’s a balancing test, the needs of justice v. presidential privilege.   

i. Right to a fair trial, for D to have evidence weighs heavily.  Nixon’s claims aren’t specific enough – don’t cite national security issues that would outweigh constitutional rights.  

d. Authority of Congress to Increase Executive Power 

i. Can Congress give President more power than is laid out in the Constitution?   No.  

1. Clinton v. City of New York – Line Item Veto case. 

a. Line Item veto gave president the power to cancel three types of provisions after they’d been signed into law.  

b. Court: Formalistic approach (letter of the Constitution):  Article I & II don’t address issues raised by these three cases.  Very important difference between the president’s return of a bill before it becomes a law and the cancellation of part of one after it becomes a law. 

c. The process was explicitly laid out in the Constitution and was very important to the framers.  

i. Dissent: the act was enacted legitimately. (Functionalist approach.) 

e. Problems with the Administrative State 

i. Dramatic growth in the number of agencies in the past 100+ years.  

ii. Congress routinely delegates its legislative power to these agencies.  

1. FCC, SEC, FDA, EPA, etc.

iii. Agencies exercise all powers of government

1. Legislative – promulgate rules

2. Executive – enforce rules 

3. Judicial – employ administrative law judges who hear cases brought by agency officials. 
iv. Existence of broad delegations of legislative authority is a problem.  

1. Possible check: the legislative veto
a. Now obsolete

b. Was a congressional check on administrative agencies; one house of Congress can veto actions of the agencies.  

i. Now Congress uses appropriations to control. 

2. Chadha case (formalistic approach): 

a. Deportation decisions; AG sent to Congress.  One house of Congress can override.  Not treated as Article I legislative act, not submitted to Senate or President. 
i. Court finds unconstitutional.

ii. The statute is valid. 

iii. But no presentment, no bicameralism.  

iv. Constitution very clear on the circumstances in which only one party can be involved (impeachment, approval of justices, etc.) 

v. House took action that had the purpose and effect of altering legal rights, duties and relations of persons outside of the legislative brach.    

b. Messages: 

i. How much can Congress tinker with policy-making methods?  (Not much.  Court not open to innovation.) 

ii. Court was concerned about Congress reserving power for itself.  

c. Congress is left with a bad choice: 
i. Either refrain from delegating necessary authority and writing laws to cover every possible circumstance or 

ii. Abdicate its lawmaking function to the executive branch and the agencies.  (Power unchecked.  


v. So how to check Administrative Power? 

1. Through statutes

a. Laws can be enacted directing agencies to perform tasks or functions. 

b. Congress can overturn agency decisions by statute. 

2. Through budget. 

a. Congressional committees can monitor, etc.  

b. Congress can withhold funding. 

3. The appointment power 

a. President shall nominate ambassadors, public ministers & counsuls, judges of SC and other officers… 

b. Constitutional issue: who may possess the appointment power. 

c. Morrison v. Olson:  challenge to the independent counsel provision of the Ethics in Government Act.  

i. Court holds that the independent counsel doesn’t violate the Appointments clause, limitations in Article III or interfere with President’s authority.  

1. Appointments Clause analysis: is the independent counsel a principal or inferior officer?  

a. Court: she’s inferior. 

2. Does she interfere with the President’s authority under Article II? 

a. Court: NO. 

b. Dissent: Yes.  Conduct of criminal prosecution is an executive action.  The statute takes away from the president’s “exclusive” power in that area.  

3. Is there a limitation in Article III? 

a. No.  

4. The removal power

a. There is no provision in the constitution regarding the President’s authority to remove executive branch officials.  

b. Basically, President can remove officials unless removal is limited by statute. 

i. This has emerged from case law

c. Pro-President: 

i. If head of the executive, and charged with implementation, should be able to remove officers at will. 

ii. President needs to be able to perform his responsibilities and make sure people below him implement policy. 

1. President is answerable to the people; his appointees are not.  

d. Anti-President: 

i. Congress should be able to put limitations on his ability to remove officers. 

ii. Should only be able to remove for “good cause” – some kind of misconduct.  If no misconduct, no removal.  

e. The upshot: Congress can limit removal both: 

i. If office where independence from the president is desirable 
1. President can hire-n-fire at will people who are purely Article II appointees.  

ii. If law doesn’t prohibit removal, but limits it to cases where good cause is shown.  

f. Separation of Powers & Foreign Policy 
i. Summary: 

1. not a lot of cases, since they tend to be resolved by political accommodation 

2. The court doesn’t have any unifying principle of separation of powers to bring everything together.  

3. Doctrine is difficult to look at in the big picture; 

a. Talk about “functionalism” and “formalism” are handles to help get a grip.  Useful for trying to talk about an answer.  

i. Youngstown-like cases: some conflict between Congress and the President, or uncertainty about relative authority. 

ii. Article I legislative acts: line item veto, Chadha cases.  Centered on whether Congress can tinker with Article I requirements.  What kind of flexibility does Congress have in making policy?  How can they deviate? 

ii. Issues: 

1. What is the nature of the President’s authority in foreign affairs? 

a. Article II: commander in chief and treaty authority.  Anything else, by virtue of being the “chief executive?” 
2. When may the president use troops without congressional declaration of war? 

3. Whether the president can use executive agreements instead of treaties? 

iii. Are foreign policy & domestic affairs different situations? 

1. Should the same policies apply? 

2. US v. Curtiss-Wright Export Corp (1936): court holds that two classes of power are different.  

a. Federal legislative government can exercise no power except those in constitution.  

i. States don’t engage in foreign affairs. 

ii. Executive does.  

b. Even though Article II mentions treating-making & commander in chief, this court takes broad view, finding inherent presidential authority in foreign affairs.  
i. History: Marshall in 1800: president is sole representative in foreign relations.  

ii. Embarrassing if Prseident didn’t have freedom and discretion to handle foreign relations. 


iv. Treaties & Executive Agreements

1. main difference between the two is that Senate doesn’t have to ratify an executive agreement.  

a. Court will uphold executive agreements, states must follow them.  

b. Treaties are binding on the next person in office, but executive agreements are not.  

2. Constitutional issue: 

a. Does president have the authority to make these? 

3. Dames & Moore v. Regan, Secretary of the Treasury:
a. Court accepts broad authorization for specific act of settlement.  Politically, court had no choice.  

b. Court upholds president’s authority to make the agreement mandating arbitration in any pending litigation against Iran as part of the deal to get the hostages back.  

c. Court finds that Congress implicitly approves of claim settlement by executive agreement based on act passed in 1949.  

d. Analysis out of Youngstown – since Congress approves, then president has more authority.  

v. War Powers

1. Not a lot of law out there. Why?

a. Balancing act between the president and Congress – usually resolved politically, rather than in court.  

b. Justiciability issues, also – cases thrown out for lack of standing.  

2. So who has the authority to make war? 

a. President: 

i. Commander-in-Chief of military 

b. Congress: 
i. Declare war

ii. Funding of war

iii. Rules governing war 

c. Original draft of Constitution gave Congress authority to “make war” which was later changed to “declare war.”  

d. What are joint resolutions against Iraq? 

i. Authorize force if president, in role of commander in chief, thinks its necessary. 

ii. Implicit declaration? 

iii. Congress giving up their power to declare? 

e. Are joint resolutions Constitutional? 

i. Unlikely to ever be tested.  

ii. Under light of US v. Curtiss-Wright, yes.   Up to president to handle foreign policy. 

iii. Theoretically, congress could pull he plug on funding and not finance a war they don’t want.


vi. Military Tribunals 

1. Raise very complicated legal issues.  

a. Almost no case law 

b. Court usually refuses to review because of the political question doctrine.  

2. What do military tribunals do? 

a. Allow president to define offense, try, and sentence without judical review.  

b. Law making, enforcing and reviewing.  

c. Tribunals are trials…and only Congress has the power to create courts. 

3. President’s war power: 

a. Commander in chief? 

i. Does power extend to creation of military tribunals?

1. military courts, but…

2. ex parte Quirin accepts constitutionality 

3. Con: judicial power, not executive.  

4. Con: lawmaking belongs to Congress. 

5. Con: Quirin was in response to a declared war. 

a. Congress had passed specific articles of war cited in Quirin.


g. Checks on the President
i. Civil Suits  -- Immunity question

1. Qualified executive privilege – protect documents in some cases. 

2. These cases are about whether the president can be sued directly while in office or not in office (relating to matters when not in office.)

3. Two main cases

a. Nixon v. Fitzgerald – court holds that a former President is shielded by absolute immunity from his actions taken while in the office of President and in his official capacity.  

i. Case about dismissal of a USAF analyst after he testified before a Congressional subcommittee about waste and cost overruns on the C-5A transport plane. 

ii. President immune from damages predicated on official acts.  Fundamentally mandated as part of President’s unique office. 

iii. If not, he could be distracted from his official duties to the determent of the President and the nation. 

iv. Dissent: “The King can do no wrong” is ridiculous – goes against Marbury v. Madison. 

v. 5-4 decision

b. Clinton v. Jones – court holds that the President is not immune from acts before he takes the office as president.  

i. Clinton argues precedent, but court finds there is no precedent.  Cases v. TR, Truman and JFK never went forward.  

ii. Court holds that his actions with Jones were unofficial.

iii. Court holds that it’s not necessary to give him immunity because it’s unlikely a president will be deluged with suits like this.  

iv. If Congress thinks President should have more immunity, it can respond with appropriate legislation.  


ii. No Criminal charges – it’s been untested and likely wouldn’t be allowed to fly. 

iii. Impeachment 

1. Johnson

a. Failed by one vote in Senate. 

2. Nixon 

a. Resigned before it went to the entire House. 

3. Clinton – Monica Lewinsky matter

a. Failed in Senate. 

V. Limits on State Regulatory and Taxing Power 

a. What limits does the commerce clause put on the states’ ability to regulate commerce. 

i. Purposes of commerce clause: 

1. to remove trade barriers

2. provide national economic unity 

3. avoid state protectionism.  


b. Two possibilities:
i. where Congress has acted

1. If so, it’s a question of whether the federal law preempts state or local law.  

ii. Where Congress hasn’t acted

1. Still, can be challenged under two principles

a. Dormant Commerce Clause 

i. Also, “negative” commerce clause – states can’t do anything that’ll negatively impact interstate commerce. 

ii. Discriminatory

1. Facial discrimination – the law is obviously discriminating between in and out of state trade.  Usually mentions states, borders. 

a. Philadelphia v. New Jersey: on the face of the law, it discriminates between in state and out of state.  

i. Can’t erect a barrier, even though it’s for a good cause.  

2. Facially neutral – law isn’t obvious about discriminating.  
a. But can still be found discriminatory
i. If they have the purpose or effect of discriminating against out of staters.  
ii. Hunt v. Washington State Apple Advertising Commission – NC’s laws about apple labeling didn’t obviously discriminate against Washington, but the burden of the statute falls on out of state producers. 

3. How to determine if law is discriminatory? 

a. Look where the burden will fall.  Mainly on in-state or out-of-staters?  

i. Court is looking for economic protectionism.  

ii. West Lynn Creamery v. Healy: appears to treat everyone equally, but benefit flows instate – to a subsidy given only to Massachusetts dairy farmers. 

4. What will the court do once it makes a determination? 

a. If the law is discriminatory, it is usually found invalid. 

i. Very small range of exceptions: 

ii. State must show it has no other means to advance a legitimate interest.  

b. If law is found non-discriminatory, the test is less demanding.  Will usually be upheld as long as the benefits to the government outweigh the burdens on Interstate Commerce.
i. If facially neutral and non-discriminatory, it can still be challenged as too burdensome.  Look at benefit v. burden. 
b. Privileges and Immunities Clause

i. Article IV, Sec. 2: “The Citizens of each state shall be entitled to all Privileges and Immunities of Citizens in the several states.”  
ii. Basically, states can’t discriminate against out of state residents. 
iii. Test: Piper case (below)
c. The role of the court: if Congress wanted to stop states from doing something, they could.  Why should the court step in and tell the states to stop? 

i. Some justices: court has no business interfering unless states’ actions are flagrant violations. 

1. However, the Court does not easily find preemption, and is generally solicitous of the states unless Congress is very clear.  
ii. Rehnquist in Kessel v. Consolidated Freightways: it’s not the court’s role to get involved in a legislative policy process.   Part of very vocal minority.  

d. SC has IDed two major situations where pre-emption occurs. 

i. if federal law expressly preempts state or local law

ii. if preemption is implied by clear congressional intent.  

e. Case: Gade v. National Solid Wastes Management 

i. Test: If no explicit preemption language, then two types of implied preemption: 

1. implied preemption 

a. occupying the field  

b. Congress saying we are regulating in such a pervasive manner that even though it’s not express that they preempt everything else, they do.  Congress wants to be the only voice speaking.  

i. Scheme of federal regs is so pervasive as to make it a reasonable inference that Congress has preempted states

ii. Such as: 

1. immigration

2. nuclear safety, construction regulation: 

a. PG&E v. State Energy Resources Conservation and Development Commission: : Does CA’s laws prohibiting new nuclear power plants run counter to federal goals in 1954 Atomic Energy Act? 

i. States were intended to have the rights to regulate for determining questions of need, reliability, cost and other concerns.

ii. States do not have the right to regulate safety issues.  States also do not have the right to prohibit new growth until satisfied as to safety concerns. 

iii. But it’s OK for CA to restrict new plants because of economic concerns – Congress has given them that right.  

iv. Court really latches onto it.  Good indicator of what court is wiling to do with preemption issues.  

2. Conflicts preemption

a. It’s impossible to comply with both federal and state regulation.  If laws are mutually exclusive, then the federal law will preempt.  

i. Florida Lime & Avocado Growers v. Paul, Director, Department of Agriculture of California: CA standard more stringent than federal law, but no collision.  Growers can comply with state and with federal standards.  

3. Policy Preemption: argument is that the state law interferes with the purposes of the federal law – PG&E – Parties may be able to comply with both, but state law is undermining the federal law.



f. When are discriminatory state laws permitted?   
i. Two exceptions: 

1. where Congress has OK’ed them 

2. The “market participant exception:” as long as the state is a participant in the market (state-owned business), then that state can favor its own citizens.  
a. [The real concern about commerce clause is when state is acting as an economic regulator, not as a participant.]  
i. What do you have to look for to find this? 

1. Look at what the state is doing – what is the state’s role? 

2. Is state paying for goods/services, is it paying for resources? 

3. Make sure the state isn’t regulating private parties! 

b. Example: South Dakota cement factory: Reeves, Inc. v. William Stake. 
i. Very blatant case of SD selling cement preferentially to its own citizens.  

ii. Facially discriminatory, but the plant is owned by the state. On that basis, the court is willing to say that the state is functioning as a private party.

1. Why can’t use the “exception to the exception” – the P&I clause? 

a. This is a corporation! 

c. Criticism: dormant commerce clause is meant to STOP protectivist actions; no clear distinction between regulator and market participant.  

d. Pro: market participant allows state citizens to recoup some of their taxes.
  
g. Analysis: 

i. Is law discriminatory? 

1. Look at text of the law 

a. Barrier at the border (in or out), geographical description ( facially discriminatory. 
i. Easy to recognize facial discrimination 

ii. State now put to the test to establish there’s a legitimate non-protectionist purpose (health or safety) & that there are no non-discriminatory alternatives to achieve this objective.  [Very difficult burden for state to meet.] 
b. If facially neutral  
i. Is there evidence of discriminatory purpose or overwhelming disparate impact that would indicate that it has a discriminatory effect? 
1. Where does the burden fall?  [Very fact-driven analysis.  What does the law say, who’s affected by it?]  

2. If discriminatory, the state is put to the same burden to try to show that there’s a legitimate non-protectionist purpose & that there is no non-discriminatory alterative.  

3. If not discriminatory: Does it unduly burden interstate commerce? 

a. Assume valid, up to P that the benefits are outweighed by the burdens.  
b. Example: Kessel v. Consolidated Freightways: safety doesn’t outweigh the burden on Interstate Commerce. 

i. Law doesn’t serve purpose of safety very well.  Not much evidence.  
ii. Tremendous burden on Interstate commerce.  

h. Privileges & Immunities Clause
i. Article IV, Sec. 2: The citizens of each state shall be entitled to all Privileges and Immunities of citizens in the several states.  
1. An exception to the exception of market participation exception.  

2. Policy: to make sure all US citizens are treated the same. 

3. SC holds that this limits ability of states to discriminate against out of staters in two circumstances: 

a. Fundamental rights

i. Has applied to medical care in the past.  

b. Important economic activities

i. Primarily job-seeking

1. SC of New Hampshire v. Piper – lawyer & the NH bar.  
4. Different from the dormant commerce clause: 

a. Only citizens – not corporations, not non-citizens – can invoke this! 

b. What are Privileges and Immunities? 

i. Usually affecting economic livelihood.  

1. State reserving something affecting livelihood – jobs, ability to make a living, have access to economic activity.  

2. Disparate licensing fees in relationship to hunting, fishing, etc.  

a. If economic (shrimp fishing), then P&I; if just hunting (elk hunting, etc.), then no P&I.  

c. Only used if actual discrimination (DCC – can challenge laws that burden IC regardless of whether they discriminate against out of staters) 

d. Two exceptions to DCC that don’t apply to Privileges & Immunities Clause.  
5. Two basic questions in analysis: 

a. Has state discriminated against out of staters in regards to privileges and immunities it affords to its own citizens?   
b. Next, examine if the state has sufficient justification for differential treatment.  
i. Justification can be: 

1. substantial reason for discrimination 

a. may be some justification in helping unemployment, etc.  

b. Court is fairly accepting of state justifications as long as they can relate back to the discrimination – objective.  

2. discrimination bears a substantial relationship to the state’s objective.  
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