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I. Overview 

a. Constitutional Mandates

i. Equal Protection

ii. Due Process

b. Statutory Mandates 

i. To be entitled to protection under any of federal statutes, person must meet the definition of disability or handicap, must be otherwise qualified to carry out the fundamental requirements of the program with or without reasonable accommodation, must bring an action within the appropriate SoL, must prove discrimination, and have been discriminated against by a covered entity.  

ii. IDEA

1. Child with a disability means a child: 

a. With mental retardation, hearing impairments (including deafness), speech or language impairments, visual impairments (including blindness), serious emotional disturbance… p. 35

b. Includes autism, ADHD, etc. 

iii. FHA

1. Handicap means: 

a. Physical or mental impairment which substantially limits one or more of such person’s major life activities

b. A record of having such an impairment or 

c. Being regarded as having such an impairment. 

2. Excludes drug use, transvesitism. 

iv. Rehab Act §504

1. patterned after civil rights legislation.  

2. Alexander v. Choate: TN can reduce number of Medicaid days-in-hospital; facially neutral; does not deny meaningful access or exclude from services.  (Rehab Act does not guarantee handicapped equal results from state Medicaid.)

3. Disability is: 

a. Physical or mental impairment which for such individual constitutes or results in a substantial impediment to employment and [individual] can benefit in terms of an employment outcome from vocational rehabilitation services. 

i. Does not include homosexuality/bisexuality/drug use/transvestities, etc. 

v. ACAA

1. Air Carrier Access Act

a. Handicapped individual means any individual who has a physical or mental impairment that, on a permanent or temporary basis, substantively limits one or more major life activities, has a record of such an impairment, or is regarded as having such an impairment.  

vi. DDA: 

1. City of Cleburne v. Cleburne Living Center: 

a. Retarded/disabled are not a quasi-suspect class.  

b. Rational relationship standard. 

i. Eg, library card. State has legitimate interest in protecting books, but no rational relationship of requiring driver’s license.  

c. Later case: 

i. Heller: KY had civil commitment statutes that were bifurcated.  One due process recipes if retarded, one if mentally ill.  

1. Retarded group had less due process.  Easier to be commitment b/c lower standard of proof.  

2. court decided about different standards? 

vii. ADA

1. Title I: Public & Private Employment

2. Title II: State & Local Government

3. Title III: Programs of Public Accommodation Provided by Private Parties. 

4. Title IV: Telecommunications

5. Title V: Miscellaneous 

a. Access in wilderness 


6. There is a separate cause of action for retaliation under the ADA, distinct from a discrimination cause.  

a. doesn’t have to be the person with the disability. 

b. if this does go to administrative proceedings, can get costs.  


c. Who is protected under the law? 

i. Bragdon v. Abbott: 

1. HIV patient v. dentist; SCOTUS holds HIV is disability. 

2. Analysis: 

a. did she have a disability under the ADA? 

i. Physical or mental impairment that substantially limits one or more major life activities

1. ID the impairment

2. Does it affect a major life activity

ii. Record of impairment or 

iii. Being regarded as having an impairment. 

b. Could he use a direct threat analysis to defend? 

i. ADA defines a direct threat as a significant risk to the health or safety of others that can’t be eliminated by a modification of policies, practices, or procedures. 

ii. Existence of significant risk must be determined from PoV of person who refuses the treatment or accommodation, and risk must be based on medical or objective evidence. 

d. Who is not protected? 

i. Sutton v. UAL: 

1. SCOTUS holds myopic twin sisters not protected b/c have corrective measures that mean the “major life activity” isn’t affected.  

II. Right to Free Appropriate Public Education 


a. Rehab Act, ADA & IDEA coverage

i. Rehab & ADA are nondiscrimination statutes; mandate reasonable accommodation as part of nondiscrimination but don’t require schools to carry out activities that would fundamentally alter program or would be unduly burdensome. 

1. generally school districts can follow Rehab act by following IDEA; but §504 may be a way of getting services for student who otherwise doesn’t qualify for services under IDEA.  


ii. IDEA mandates more than this; contemplates special ed and related services that may be much more expensive than a reasonable accommodation would require.  

1. What is disability under IDEA? 

a. Child with a disability means a child: 

i. With mental retardation, hearing impairments (including deafness), speech or language impairments, visual impairments (including blindness), serious emotional disturbance… p. 35

ii. ADD has been added.  

iii. If not on the list, might have to sue under ADA or Rehab Act.  (Doe v. Belleville.) 


b. Any official who has reasonable cause to believe child w/ disability isn’t getting special education must report it. (Includes attys!) 


c. School districts must ID and evaluate all resident & private school children in the district, as well as special populations (homeless, suspended, expelled).  
i. Parents must be informed of evaluation – written notice – and have a right to refuse consent.  
ii. Purpose: to determine 
1. if the child is eligible for services
2. what specific disability the child suffers from 
3. what services need to be provided. 


d. After evaluation, placement in LRE: 

i. LRE available to meet educational needs of child.  
ii. SD must ensure to maximum extent possible. that the child is educated with children without disabilities. 
1. depends on factors (see Rachel H, below, for more): 

2. Nature & severity of disability, meeting child’s needs.  


e. Substantial Protection under IDEA: 

i. Provided to all children with disabilities, education is to be appropriate and individualized, free, provided in the least restrictive appropriate setting.  Provides for elaborate safeguards.  

1. Provided up to age 21.  

ii. After Smith v. Robinson, EHA (IDEA) amended to permit attorney’s fees.  (In Smith, family sued under EHA & Rehab Act b/c Rehab Act permitted atty fees.) 

iii. Free

iv. Appropriate Education: 

1. appropriate in IDEA is difficult to define – varies significantly depending on the type of disability, the degree of severity, even time child has been disabled.  

2. Board of Education v. Rowley

a. SCOTUS: deaf child who functions well without interpreters doesn’t have to require them just b/c parents want one. 

b. No substantive definition in the statute about what appropriate education is required.  

i. No obligation beyond requirement that child receive some form of specialized education.  Appropriate education is provided when personalized educational services are provided.  (She was advancing from grade to grade sufficiently on her own.)

c. Personal instruction with sufficient support services to permit the child to benefit educationally from that instruction is enough.  


3. Enforced with administrative hearings first.  Courts should not substitute their own notions of sound educational policy for those of the school authorities.  (Rowley)

a. Inquiry is twofold: 

i. Has the state complied with the procedures set forth in the act? 

ii. Is the individualized educational program developed through the act’s procedures reasonably calculated to enable the child to receive educational benefits? 

4. Some states have set standards higher than “appropriate” – federal safeguards still apply.  


v. Related Services: 

1. To be provided when necessary for the child to benefit from special education: include transportation, speech therapy, psych services, social work, etc. 

2. Irving In. SD v. Tatro

a. SCOTUS: child with spina bifida requires her to be catheterized to avoid kidney damage. 

b. Two issues: 

i. Whether the IDEA requires SD to provide services to Amber.  (Yes)

ii. Whether Rehab Act creates the obligation.  (No, so no attorney fees.) 

c. Support services are to be offered to assist child to benefit from special education.  To meet the unique needs of the child!

3. Cedar Rapids Community SD v. Garret F. 

a. SCOTUS: issue is if school district is required to provide nursing care for Garret during the day.  Paralyzed from neck down.  

b. “medical services” is excluded from coverage under IDEA.  

i. Limited to doctors: rule that limits the medical services exemption to physician services is reasonable and workable. 

ii. Nursing services are OK.  

c. Cost is not to be deciding factor BUT potential financial burdens may be relevant in coming to “sensible construction” of IDEA.  

d. Generally, services that enable child to remain in school during the day provide the student with the meaningful access Congress envisioned.  


4. Psychological counseling intended to be related service that the school is to provide if it’s essential to ability to benefit from special ed.  (But only if without it, it would interfere with educational services.) 

5. Transportation: most expensive service provided for special education b/c of the capital expenditures involved. 


vi. Least Restrictive Environment: Mainstreaming

1. in regular class if possible.  

2. Sacramento City Unified SD v. Rachel H. 

a. 9th Circuit: Rachel has IQ of 44; mainstreaming her would have meant moving her six times a day between two classrooms.  School didn’t want to do it.  

b. Test: 

i. Educational benefits

ii. Non-academic benefits

iii. Effect on the teacher & children in the regular class

iv. Cost of mainstreaming. 

c. Burden of proof: whoever is challenging the agency decision. 

3. Murray v. Montrose County SD

a. 10th C.  

b. Tyler has cerebral palsy, school wanted to move him to another school where he could be better helped, but parents refused.  (5 blocks v. 10 miles away.) 

c. Due process hearing, appealed to administrative law judge; Murrays then filed suit, which was dismissed; they appealed.  

i. School district must give prior notice when it proposes changes to education; parent entitled to impartial due process hearing.  

d. Regs require that placement of child be as close as possible to the child’s home UNLESS IEP requires education elsewhere.  

e. Court: LRE mandate does not include a presumption of neighborhood schooling & a school district is not obligated to fully explore supplementary aids and services before removing a child from a neighborhood school – only before removing a child from regular classroom.  


vii. Non-Discrimination & Reasonable Accommodation under §504 and the ADA: 

1. Students not covered by IDEA: there’s a possibility.  

a. Doe v. Belleville Public SD.  

i. Child with AIDS; 

ii. Main holding: schools can’t use fears (unsubstantiated) as basis for exclusion. 

iii. Court used three part test to determine if applied to him: 

1. limited strength, vitality

2. which adversely affects child’s performance

3. which requires special ed & related services.  


2. Substantive Application: 

a. Wolff v. South Colonie Central School District: 

i. NDNY: child with limb deficiency; walks very painfully, slowly.  

ii. Wants to go on Spanish field trip.  

iii. otherwise qualified can include walking briskly – school can exclude her from this.  Can’t demonstrate physical requirements of the trip.  


b. Pottgen v. Missouri State HSAA

i. 8th C: 

ii. learning disabled kid kept out of high school athletics b/c of age policy.  

iii. Court: 

1. Reasonable accommodations don’t require institution to lower or substantially modify standards.  

2. not otherwise qualified.  

3. dismissive of parents’ claims b/c of emphasis on athletics over academics.  


c. Bechtel v. East Penn SD: 

i. Admin Court.  

ii. Suing b/c of school facilities not accessible. 

iii. Title II ADA claim; don’t have to exhaust admin remedies first, but do have to file a complaint with Dept. of Labor.  

f. Remedies:

i. IDEA has procedural safeguards which apply whenever a child is identified, evaluated, or placed initially; when a change is proposed, or where the educational agency refuses to ID, evaluate, or place the child.  

1. state & local agencies not immune from actions under IDEA, Rehab Act, or ADA.  

2. remedies are equitable in nature; SCOTUS hasn’t ruled if damages available under IDEA.  

ii. Mechanisms: 

1. hearing

a. parents have right to representation. 

i. If parents prevail, school must pay. (Amendment)

b. Right to record and written findings of fact and decision.  

c. Right to have child present

d. Decision of parents to have hearing open or closed. 

2. review of hearing may be requested of state administrative agency.  

3. if still disagreement, either party may bring an action in a state court with competent jurisdiction or in federal court. 


III. Community Activities 


a. Public Accommodations: 

i. Refers to privately operated facilities used by the public

ii. Covered under Title III of ADA.  

1. Purpose: 

a. To provide a clear & comprehensive national mandate for the elimination of discrimination against individuals with disabilities; 

b. To provide clear, strong, consistent, enforceable standards addressing discrimination; 

c. To ensure Fed Gov’t plays central role in enforcing the standards on behalf of individuals with disabilities; 

d. Invoke sweep of congressional authority… 

2. 12 categories of public accommodations including: 

a. inn, restaurants & bars, theatres, auditoriums, lecture halls, bakery, grocery stores, Laundromat, bank, pharmacy, hospital, terminal, depot, museum, library, gallery, park, zoo, amusement park, nursery, schools, day care center, homeless shelter, gymnasium, etc.  

b. Airline transportation & housing are dealt with in other legislation. 

c. Court has found that cross-country bike tour isn’t public accommodation. 


iii. Three main issues: 

1. nondiscrimination

2. reasonable accommodations

3. barrier free designed 


iv. PGA Tour v. Casey Martin

1. SCOTUS: ADA forbids discrimination against disabled individuals in major areas of public life, among them employment, public services, and public accommodations.  

2. Failure to make reasonable modifications is violation UNLESS

a. Entity can demonstrate that making such modifications would fundamentally alter the nature of such goods, services, facilities (etc).  

3. ADA contemplates three inquiries: 

a. If the modification is reasonable

b. Whether it is necessary for the disabled individual

c. Whether it would fundamentally alter the nature of the service.  

4. Individualized inquiry must be made to determine whether a specific modification would be reasonable under the circumstances as well as necessary for that person (yet at the same time, not a fundamental alteration.) 


b. Nondiscrimination under the ADA: 

i. Anderson v. Little League Baseball, Inc. 

1. P had been on field base coach for three years; LL insisted that he was a danger.  

2. Court found that he was disabled, it was a public accommodation. 

3. To determine direct threat: 

a. Must make individualized assessment, based on reasonable judgment that relies on current medical knowledge or on the best available objective evidence to ascertain: 

i. The nature, duration, and severity of the risk, 

ii. the probability that the potential injury will actually occur and 

iii. whether reasonable modifications would mitigate the risk.  

ii. Analysis can’t be based on generalizations or stereotypes.  

1. Notes: 

2. newspaper column isn’t public accommodation; 

3. not all public facilities are subject to this: eg, blind man wanted guide dog in delivery room.  Court said delivery room was not public facility subject to state’s nondiscrimination in public accommodation law (state court case).  

c. generally modifications are required.  


i. Modifications of policies, practice, procedures: 

1. Title III prohibits refusal to make reasonable modifications: 

2. example, refusal to accept a state ID card by  business that requires driver’s license to write checks.   

ii. auxiliary services such as interpreters – found to be modifications necessary to make professional exam test prep available. 


1. Roberts v. Kindercare: 

2. 4 year old needed one-on-one care; Kindercare provides group care.  

3. Court: ADA doesn’t require an entity offering a public accommodation to endure an undue burden to provide its service to person with disability.  

d. Here, Kindercare would have to hire someone full-time and accommodation would be undue burden b/c of cost, administrative burden.  

e. Architectural Barriers: 

1. Fed, state, local laws that deal with barriers. 

ii. executive branch exempt from Title III of ADA; ABA applies to buildings for gov’t.  

1. Major federal laws: 

2. Architectural Barriers Act applies to buildings and facilities built with federal monies or leased by the federal government.  

3. §504 of Rehab Act: covers facilities receiving federal funds, does not require retrofitting except to the extent that barrier removal and other accessibility changes might be required to make the facilities accessible when viewed in its entirety. 

4. FHA: expanded accessibility requirements to housing. 

a. ADA: where most of the judicial interpretations arise: 

i. Expands coverage to most workplaces, most places of public accommodations & most facilities operated by state and local gov’t.  

ii. Title II & III mandate specific design standards for new construction, require access when renovations or alterations & require barrier removal.  

1. Barrier removal depends on whether the entity: 

2. is an employer (subject to reasonable accommodations standard). 

3. state or local government (requires barriers removed to extent that program is accessible when viewed in its entirety)

iii. public accommodation (requires barrier removal to extent it is readily achievable).  

1. Fielder v. AMC, Inc. 

2. movie theater located in gov’t owned terminal; subject to ADA Title III & Architectural Barriers Act.  

3. Court: movie theater couldn’t relegate disabled to the back of the theater. 

4. evidence would have to be taken to determine whether the presence of a wheelchair posed a direct threat. 

5. Pinnock v. IHOP: 

6. patron had to crawl on floor in wheelchair inaccessible restroom.  

f. court found that requiring reasonable modifications did not result in unconstitutional taking.  


g. Title III complaints not entitled to money damages, injunctive relief & atty fees and costs.  

i. Exemptions from the ADA & special situations: 

1. Doesn’t apply to religious organizations or entities controlled by religious organizations.  (Test is whether religious organization operates as public accommodation; controls operation of school.)  

ii. if entity leases space from religious entity and provides a public accommodation, then covered by ADA.  

1. Private clubs or establishments not covered: 

a. consider factors: 

iii. degree of member control of club operations, selectivity of membership, whether it’s nonprofit, extent to which facilities are open to the public, decree of public funding, whether club created to avoid compliance with the Civil Rights Act.  

h. Mixed use Residential facilities: covered by FHA and not subject to Title III.  But if mixed hotel-apartments – both FHA & ADA may apply. 

i. Leased Space: under Title III 

i. Parent/subsidiary relationship: 

1. Depends on the facts: 

2. overall financial resources of parent company

3. overall size of parent corp or entity

4. number, type, location of facilities

ii. type of operation & functions of workplace. 

j. Courts have found parent corporations liable for ADA design violations in hotels.  

k. Private homes: 

i. Residential part not covered, but part used in operation of the place of public accommodation or th place of mixed use is covered.  

IV. Government Processes & Services

V. Residential Housing 


VI. Autonomy & Decision Making 

a. Values underlie the laws that govern the issue of decisionmaking by adults.  

i. Informed decisionmakers are: 

1. Knowing

2. Intelligent

3. Voluntary

b. Parents/Guardians of Developmentally Disabled should provide in estate planning for their wards.  

i. Should have personal representative involved in the estate planning process, too, to make sure parents’ wishes are carried out.  

1. Letter of intent, specifying general desires for future care.  

2. Adopt flexibility to allow meaningful care.  

ii. Estate planner’s role: 

1. advise parents of specific techniques which ensure wishes are realized with least delay. 

2. personal protection advisor to parents.  

3. suggest to parents several personal protection options with regards to advisors and advocates and relationships to a guardian. 

c. Types of Supervision: 

1. Guardianship: 

a. Completely a creation of the courts; Court ordered: 

b. For when courts determine that the person cannot act for themselves.  Substitution of judgment may be complete or partial; complete guardianship is the most restrictive form of protection.  

c. For when person is incompetent.  

d. No guardianship available until the child becomes an adult.  

2. Disadvantages: 

a. Potential for abuse, finding an appropriate person to serve as guardian.  

b. Too restrictive. 

3. Alternatives to guardianship should be sought – the “least restrictive alternative.” 

a. Applied to civil commitment in Lake v. Cameron, where court found that woman couldn’t be subject to indeterminate commitment without a complete exploration of all the possible alternatives for home care and treatment in the community. 

b. What are the alternatives? 

i. Legal tools, social services, government programs that may delay or prevent the appointment of a guardian for a person who can’t make own decisions. 

1. durable power of attorney, health care power of attorney, money management, protective services, limited guardianship.

c. Alternatives not always preferable to guardianship: 

i. If impairments are severe, no advance planning has been done or if court supervision is clearly needed, it may be the only course of action.  

4. OR Guardianship Statutes: 

a. Basis for establishing guardianship is incapacity, not chronological age.  

b. ORS makes no provisions for continuation of parents’ natural guardianship after children reach age of majority.  

c. Legal mechanism cannot prohibit ward from acting as he or she pleases.  

d. Procedure: 

i. Petitioner must show that the person to be given a guardian that the person is incapacitated by clear & convincing evidence. 


1. incapacitated: condition in which a person’s ability to receive and evaluate information effectively of to communicate decisions is impaired to such an extent that the person presently lacks the capacity to meet the essential requirements for the person’s physical health & safety.  

2. financially incapable: person is unable to effectively manage money – reasons why can include mental illness, deficiency, physical illness or disability, chronic drug use, intoxication, confinement, detention by a foreign power or disappearance.  

ii. Actual process:

1. Petition filed

2. Notice served

3. Visitor Appointed (within 15 days)

4. Visitor files report

5. Objections filed

6. Hearing date set by court

7. Notice of hearing served on Respondent & others

8. Hearing

9. Court order

ii. Conservatorship

1. a court-ordered mechanism by which one person is appointed to administer the financial affairs of another person who has been judged incapable of managing property & affairs.  

2. Financial counterpart of guardianship, but court doesn’t have to find the person incapacitated in order to appoint a conservator, just that person is incapable of independent asset & property management. 

a. Takes possession of all property of substantial value of the protectged person and of rents, income, issues and profits from those properties…. Also take possession of all proceeds from sale, mortgage, lease, or other disposition of property. ORS 125.420. 

i. Residence can only be sold with the court’s permission.  ORS 125.430. 

3. Disadvantages: 

a. Cost associated with establishing and maintaining (court costs). 

b. Preservation of person’s eligibility for public assistance ( doesn’t limit person’s title to property & assets. 

c. Doesn’t automatically insulate person’s property & assets from the reimbursement claims of creditors & governmental agencies, such as Medicaid costs. 

d. Court may approve of contract of life care or an annuity without the appointment of a conservator, or by appointing a special conservator.  


iii. Appointing a Fiduciary

1. person has to notify court if convicted of a crime, has filed for bankruptcy or had a license revoked or canceled that was required by the laws of any state for the practice of a profession or occupation.  If so, has to give statement of circumstances surrounding those events.  

2. also must give a statement if fiduciary is public or private agency or organization that provides services to the respondent. 

3. court will appoint the most suitable person who is willing to serve after giving consideration to the special circumstances of the respondent, any desire of the respondent, the relationship by blood or marriage of the person nominated to be fiduciary, preference expressed by parent of respondent, estate of the respondent and impact on the ease of administration that may result from the appointment.  

4. guardian may be appointed to an adult only as is necessary to promote and protect the well-being of the protected person.  

a. Adult protected person for whom guardian has been appointed is not presumed to be incompetent (?) from ORS 125.300.  

b. Protected person retains all legal and civil rights provided by law except those expressly limited by the court or granted to the guardian by the court.  (Rights retained include right to contact & retain counsel and to have access to personal records.) 


iv. Access to the Courthouse 

1. Title II of ADA requires that state and local governmental judicial facilities be accessible when viewed in their entirety. 

2. Rehab Act requires state and local programs receiving federal funding, federal facilities, be accessible. 

3. Livingston v. Guice (4th C)

a. Livingstone suffered from MS, wet herself when judge wouldn’t let her leave the courtroom.  Sued under ADA & §1983. 

b. Court holds that absolute immunity is only absolute insofar as it limits claims for damages brought against judges. 

c. State can’t rely on judge’s immunity to protect itself from a suit.  


v. Access to Health Care 

1. Hospitals covered by Rehab Act; Doctors, etc, covered by Title III under ADA

2. Nondiscrimination: 

a. In addition to the physial barrier removal mandates, entities covered by the ADA are prohibited from discriminating on the basis of disability and are required to provide reasonable accommodations.  

b. Bragdon v. Abbott: 

i. Woman with AIDS needed dental work; dentist wanted to do procedure at the hospital. 

ii. Issue: is HIV/AIDS covered by ADA? (Yes.) 

iii. Dicta: 

1. Existence or non existence of a significant risk must be determined from the standpoint of the eprson who refuses the treatment or accommodation. 

2. a health care professional who disagrees with the prevailing medical consensus may refute it by citing a credible scientific basis for deviating from the accepted norm.  

c. Mayberry v. Von Valthier: 

i. Physician wrote letter complaining about the cost of translators for deaf patient; patient sued under ADA, Rehab Act, and MI state law.  

ii. In order to make out prima facie case against doc, P must show: 

1. has disability

2. that D’s office is place of public accommodation 

3. that she was discriminated against by being refused full & equal enjoyment of medical treatment b/c of disability. 

iii. D claims that intent to discriminate is fourth element (Court rejects).  

iv. Here, burden shifts to D to show that she did not refuse to hire an interpreter, nor did she refuse to treat P in the future. 

v. Court holds there’s enough evidence to survive SJ.

d. Other issues: 

i. Psychiatric counseling where confidentiality is important & have deaf patient? 

1. FL case where public entity had the burden of proving that the aid for the disabled would create a hardship. 

ii. Managed care issue: limited access to physicians; public transportation issues.  

iii. Right to die: 

1. in OR, could someone other than the patient (if the patient is disabled) administer the medication?  The law says no: does it violate Title II of the ADA? 

VII. Sex & Family Life


VIII. Vocational Education, Higher Ed & Professional Licensing 

a. Higher Education & Professional Licensing sections to be omitted. 

b. Transition from Special Education: 

i. IDEA provides for transition services: §1401(30): 

1. “transition services” means a coordinated set of activities for a student with a disability that: 


a. is designed within an outcome oriented process, which promotes movement from school to post-school activities, including post-secondary education, vocational training, integrated employment, continuing & adult education, adult services, independent living, or community participation

b. is based on the individual student’s needs, taking into account the student’s preferences and interests and

c. includes instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and (when appropriate), acquisition of daily living skills and functional vocational evaluation.  

c. Vocational Education: 

i. Rehab Act §701: (selections)

1. Disability is natural part of human experience & doesn’t diminish right of individual to: 

a. Live independently

b. Enjoy self-determination

c. Make choices

d. Contribute to society

e. Pursue meaningful careers 

f. Enjoy full inclusion and integration in the economic political, social, cultural and educational mainstream of American society: 

2. increased employment of individuals with disabilities can be achieved through provision of individualized training, independent living services, educational and support services, and meaningful opportunities for employment; 

3. Purpose of chapter: 

a. To empower individuals with disabilities to maximize employment, economic self-sufficiency, independence, and inclusion and integration into society through: 

i. State of the art vocational programs

ii. Independent living centers and services

iii. Research

iv. Training

v. Demonstration projects

vi. Guarantee of equal opportunity.  


IX. Employment & Financial Maintenance Programs

a. Historical Overview: 

i. Before passage of ADA, individuals with disabilities had little comprehensive protection against employment discrimination on basis of disability.  

1. Rehab Act: 

a. Only covered federal government employers, federal contractors, and programs receiving federal financial assistance.  (Left the majority out in the cold.) 

b. Now: 

i. Money damages in employment cases not available (SCOTUS: Board of Trustees v. Garret), BUT Title I allows damages of up to $300,000.  

ii. ADA Title I: 

1. Employers with more than 15 employees subject to Title I.  

iii. ADA Title II: 

1. applies to state and local governmental agencies and prohibits entities from discriminating in programs, both in services and employment practices. 

2. Advantage of seeking redress under Title II: 

a. Individuals not require to exhaust administrative remedies under Title II.  

iv. ADA Title III: 

1. doesn’t apply in employment context. 

v. Rehab Act: 

1. §501: federal government employers

2. §503: federal contractors with contracts in excess of $10,000

3. §504: recipients of federal financial assistance 

a. if any part of an institution receives federal financial assistance, all of its programs are subject to §504. 

vi. Some controversy, but generally: no individual liability for supervisors. 

vii. Individuals not covered under federal law may be covered under state law.
  

c. Three part test: 

i. ADA: 

1. individual must have impairment that substantially limits one or more major life activities, have a record of such an impairment, or is regarded as having the impairment.  

2. “Substantial limitation” means that individual is unable to perform a major life activity that the average person in the general population can perform, or is significantly restricted as to the condition, manner, or duration under which can perform the activity as compared to average person in general population. 

3. In employment context, this means that individual is significantly restricted in the ability to perform either a  class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills, and abilities.  

d. Sutton v. UAL

i. Details: 

1. Myopic sisters suing UAL, claiming disability.  

2. “qualified individual with disability:” 

a. one must have actual disability, record of disability, or regarded as having one. 

3. Here, sisters don’t have physical impairment b/c they have corrected vision. 

ii. Holding: when calculating disability, take into account corrective measures.

e. Toyota v. Williams

i. Disabled worker couldn’t do job, but wasn’t impacted in daily home life. 

ii. Holding: Substantially limited in major life activities doesn’t mean the JOB, but the activities of central importance to most people’s daily lives.  Impact must also be permanent or long-term.  

f. Exclusions: 

i. Drugs, alcohol, transvestism, etc. 

ii. Courts consistent that using illegal drugs does not allow for protection under ADA.  

1. merely entering rehab program doesn’t convert drug user into someone with disability. 

iii. Not resolved: 

1. degree to which an employer is obligated to reasonably accommodate person with alcohol or drug problem.  

g. Employment: 

i. Preemployment issues: 

1. qualification standards, tests, criteria are discriminator

2. administration of tests required for employment

3. preemployment inquiries

ii. Employers are free to establish “qualification standards” for jobs.  

1. interpreted by EEOC to mean: “the personal and professional attributes including the skill, experience, physical, medical, safety and other requirement established by a covered entity s requirements which an individual must meet in order to be eligible for the position held or desired.” 

iii. Essential functions: “the fundamental job duties of the employment position of the individual with a disability…it does not include marginal functions of the position.”  Criteria to evaluate: 

1. if position exists to perform that function

2. a limited number of employees are available among whom that responsibility can be distributed

3. the function is so specialized that the person is being hired for the expertise to perform the job.  

iv. Unlawful for employers to use standards, criteria, or methods of administering evaluations that are not job-related and consistent with business necessity where the practices have the effect of discriminating on the basis of disability.

1. covered employers may not use criteria that tend to screen out people with disabilities UNLESS this can be shown to be job-related and consistent with business necessity.  

v. Just b/c task is performed occasionally doesn’t necessarily mean it’s marginal. 

1. eg, firefighter carrying adult out of building. 

2. employer usually has the burden of demonstration that functions aren’t marginal.  

h. Coping with Stress: 

i. Johnston v. Morrison: 

1. waitress at seafood restaurant with medical conditions was assigned to least busy work station in the restaurant.  

2. Had “meltdown.” 

3. Since Johnston’s disability prevented her from performing essential functions of the job, court finds she is not a qualified individual under the ADA.  

ii. While major changes might not be required to reduce stress, there are a number of steps that can be take in many employment settings: reassignment as accommodation.  


i. Employee Misconduct: 

i. Employees can carry out technical, physical, and professional requirements, has no attendance issues or stress problems, but engages in misconduct. 

ii. Valid job requirements: 

1. truthfulness & honesty; 

iii. Valid reasons for dismissal: 

1. insubordination,  failure to comply with instructions, using drugs, under the influence.  


j. Direct Threat: 

i. Disabled individual posing a “direct threat” to others isn’t qualified for specific employment. 

ii. Issues arise where employees have infectious diseases, mental disabilities where violent or dangerous behavior may occur, individuals with epilepsy or diabetes (sudden loss of consciousness poses risk). 

iii. Mauro v. Borgess Medical Center: 

1. operating room tech with AIDS. 

2. created new position for him that eliminated risks of transmission to others.  

3. where person has disease, “otherwise qualified” analysis should include determination of whether the individual poses “a significant risk of communicating the disease to others in the workplace.” 

4. Factors to consider: 

a. Nature of the risk

b. Duration of the risk

c. Severity of the risk

d. Probabilities disease will be transmitted.  

5. Held: Mauro posed direct risk.  


k. Other Conditions: 

i. Genetic predisposition, future onset of mental illness. 

1. no clear answers.  


l. Reasonable Accommodation: 

i. No question that Reasonable Accommodation is required under both Rehab Act & ADA.  

1. Rehab Act standard created by the courts

2. ADA, in incorporating these interpretations, doesn’t define reasonable accommodation in the statute but gives non-inclusive list: 

a. Making existing facilities readily accessible to those with disabilities

b. Job restructuring, part-time or modified work schedules, reassignment to vacant position, acquisition or modification of equipment or devises, appropriate adjustment or modifications of examination, training materials, or policies, the provision of qualified readers or interpreters, and other.  

ii. Reasonable Accommodation not required if it would result in undue hardship, defined as “an action requiring significant difficulty or expense.”

1. factors: 

a. nature and cost of accommodation

b. overall financial resources of the facility involved in providing the accommodation, number of employees at that facilities, the effect or impact on the facility operation

c. overall financial resources of the covered entity, overall size of business, number, type, and location of facilities

d. type of operation of the entity, including composition, structure, and function of the workforce, the geographic separateness, administrative or fiscal relationship of the facility or facilities in question to the covered entity. 

iii. Vande Zande v. Wisconsin Dep’t of Adminstration: 

1. employee sued b/c kitchen sink was not lowered for her use. 

2. Employer said bathroom sink was nearby and available. 

3. Court: no interference with ability to work or physical comfort.

a. Employer does not have duty to expend even small amounts of money to bring about absolutely identical working conditions between disabled and nondisabled workers.  


b. Reasonable accommodation is satisfied when employer does what is necessary to enable disabled worker to work in reasonable comfort. 

iv. Lyons v. Legal Aid

1. attorney in Manhattan injured in accident, walks with difficulty. 

2. Sues to get parking permits at work and at courthouse as reasonable accommodations. 

3. Court: parking space may be reasonable accommodation; EEOC has stated that reserved parking spaces are reasonable accommodations.  (12(b)(6) dismissal denied.)

v. Mental impairments: 

1. Hogarth v. Thornburgh: 

a. FBI agent with bipolar disorder terminated b/c posed danger to agents in the field.  

b. Requests reasonable accommodation of monitoring his condition and compliance with medication, could limit access to confidential information: 

i. Court: proposed accommodation is unreasonable if it imposes undue financial and administrative burdens on the employer or requires a fundamental alternation in the nature of the program.  

1. risk of recurrence; relapses occur before anticipated. 

2. Education of coworkers, changing physical environment, flexible scheduling, job restructuring, job training, improved communication and support, feedback, on the job support (call friends & counselors).  


vi. Job Restructuring & Reassignment 

1. both are accommodations to be considered in appropriate cases. 

2. EEOC guidance: 

a. Reassignment should be considered only when it is not possible to accommodate the present job or when accommodation would be undue hardship. 

i. Only employees, not applicants, need to be accommodated through consideration of reassignment.  

ii. Open question; whether employer is required to give preference to an employee with a disability seeking reassignment as a reasonable accommodation over another employee seeking to transfer to the vacant position.  

3. Hankins v. The Gap: 

a. Clothes picker with migraines fired after averages declined. 

i. Did not use sick or vacation time

ii. Did not seek treatment at company medical center. 

b. Sues seeking assignment to other position. 

c. Court: P’s refusal to accept available reasonable accommodations precludes her from arguing that other accommodations should have also been provided.  


m. Enforcement of Employment Discrimination: 

i. Administrative & Private procedures available. 

ii. §501 of Rehab Act: 

1. Ps required to exhaust administrative remedies by complaint mechanisms through the agency which is the employer. 

iii. §503 of Rehab Act: 

1. Ps must file complaint with department of Labor. 

a. Detailed procedure for resolving these complaints. 

iv. §504 of Rehab Act: 

1. Ps not required to resort to internal grievance procedures before filing an administrative complaint; also do not have to exhaust administrative procedures first.  

v. ADA, Title I: 

1. Ps required to bring actions through EEOC first.  Only after this is exhausted may complainant file suit.  

vi. ADA, Title II: 

1. Ps may go directly to court.  


X. Institutions 

a. Justification: 

i. Intervention, in time, is parens patriae.  

ii. What triggers 14th A is the state action (removal of person) and removing personal liberty, and their property interest about what will happen to their stuff.  

b. How people end up in Institutions: 

i. Voluntary: 

1. Truly voluntary: someone wants help. 

2. “So called voluntary:” 

a. parent of minor/guardian admits person

b. court appointed guardian admits

c. undue pressure to admit self

ii. Involuntary: 

1. Civil Commitment Proceedings

2. Criminal

a. Increasing awareness that many mentally retarded people have been incarcerated in error.  

c. General issues: 

i. Need to train law enforcement officers. 

1. developmental disabilities – sometimes they confess to crimes they didn’t commit.  

2. different behaviors: 

a. inability to abstract from concrete thought

b. relying on authority figures for solutions

c. desire to please persons in authority

d. clues from the interrogator

e. longing for friends (would like police officer as friend)

f. And so on. 

ii. Need better 911 access

iii. Facilities: 

1. Familystyle v. City of St. Paul: 

2. Court holds that city has the right to determine how “dense” group homes can be in city limits.  

3. Level of Scrutiny: mentally retarded do not comprise suspect class (City of Cleburne.)

a. balancing act of deinstitutionalization with nondiscrimination principles in FHA: if society has policy of deinstitutionalization, then creating a grouping of group homes together essentially defeats the purpose by creating disabled ghettos.  


iv. O’Connor v. Donaldson: 

1. SCOTUS, 1975

2. civilly committed mental patient to Florida State Hospital, held in custody for 15 years despite repeated demands for his release.  

3. Court: finding of mental illness is, alone, not enough to justify a state locking a person up against his will and keeping him indefinitely in simple custodial confinement.  

4. “A state cannot constitutionally confine without more a nondangerous individual who is capable of surviving safely in freedom by himself or with the help of willing and responsible family members or friends.” 


d. Educating kids in institutions: 

i. ADA prohibits discrimination on the basis of disability by both public schools (Title II) and private schools (Title III) 

1. note: prisoners are covered by ADA Title II (Penn. Dept. Of Corrections v. Yeskey, SCOTUS 1998).  

ii. IDEA: mandates more than basic nondiscrimination and reasonable accommodation; contemplates special education and related services that may be much more expensive than a reasonable accommodation would require.  
1. special education & related services are to be provided to ALL children with disabilities 
2. education is to be appropriate and individualized
a. Board of Ed. v. Rowley’s history of handicapped kids, p. 560-563.  
3. free
4. provided in least restrictive appropriate setting.  
e. Independent Living Movement: 

i. Independent living means having the opportunities to make decisions that affect one’s life and being able to pursue activities of one’s own choosing.  

1. Most Americans with disabilities encounter barriers to independent living. 

ii. Independent living centers are community organizations run by people with disabilities who themselves have been successful in establishing independent lives. 

iii. Easley v. Snider: 

1. 3rd Circuit

2. Care act authorized PA Department of Public Welfare to provide attendant care services to eligible individuals.  

3. To be eligible, person must experience physical impairment expected to last a continuous period of at least 12 months, be capable of selecting, supervising, and firing an attendant, be able to manage own financial and legal affairs, and require assistance to complete functions of daily living. 

4. two people who could not manage own legal and financial affairs requested services, were rejected, and challenged guidelines.  

5.  Main issue is whether mental alertness if part of the essential nature of the program.  

a. It is.  

6. But can reasonable modifications be made, allowing for use of surrogates? 

a. No; would be unreasonable modification of the program. 

iv. Helen L. v. Didario

1. 3rd Circuit

2. Nursing home residents (there are several) suing b/c not transitioned to “most integrated setting appropriate” to the P’s needs.  

a. Idell S. is mother of children, would like to live at home with attendant care.  

b. Was found eligible, but was placed on waiting list. 

3. Title II analysis: 

a. No qualified individual shall be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such activity.  42 USC §12132.  

4. Court: 

a. DPW’s obligation to provide appropriately integrated services is not absolute as the ADA does not require that DPW make fundamental alterations in its program. 

b. But the modification would not place an undue burden on DPW; it would simply require DPW to fulfill its own obligations.  

c. (Request granted.)

v. Olmstead v. LC 

1. SCOTUS, 1999

2. Issue: whether ADA may require placement of people with mental disabilities in community settings rather than institutions.  (Yes – but qualified.) 

3. LC & EW, diagnosed with schizophrenia and personality disorder (both retarded) alleged that Georgia health care officers failed to provide minimally adequate care and freedom from undue restraint under DPC of the 14th A.  

4. Court: 

a. Unjustified isolation is properly regarded as discrimination based on disability. 

b. But the states’ need to maintain a range of facilities of the care and treatment of persons with diverse mental disabilities and obligation to administer services evenly.  

c. CD, in evaluating cases, must consider the resources available to the state and the range of services the state provides others with mental disabilities.  


vi. There are some people who have become too old/set in ways to be deinstitutionalized: would suffer “transfer trauma.” 
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