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I. Origin of Evidence Rules & Basics 

a. Common law before 1965

b. After 1965: California Evidence Code. 

c. After 1975: Federal Rules of Evidence

i. 41 states have similar rules. 

d. Constitutional Issue: 

i. Confrontation clause: defendants have the right to confront witnesses against them.  

1. if hearsay admitted, D’s can’t confront. 

e. Trial judge has broad discretion 

i. Rule 104(a): Preliminary questions about witnesses, privilege or admissibility of evidence to be determined by the court. 

1. Trial court is not bound by the rules to make its determinations (judge has to be able to look at the evidence to make a ruling on it!)  

ii. Rule 103: unless a substantial right is affected, it’s very hard to find error based on ruling that admits/excludes evidence.  

1. enormous room for flexibility.  

2. must object in timely manner. 

a. Motion to strike (if evidence admitted) or

b. Show that evidence was known to the court to substantially affect rights. (if evidence not admitted)

3. “Abuse of discretion” standard of review.  

a. Legal component reviewed de novo

b. Judgment viewed with deference.  (“is this judge crazy?” standard).  

f. Order of Proof: FRE 611

i. (a) Court shall exercise reasonable control over mode & order
1. to make interrogation and presentation effective to find truth

2. Avoid needless consumption of time

3. protect witnesses from harassment. 

ii. (b) Cross examination limited to subject matter of direct examination & matters affecting credibility of witness. 

1. but court can allow additional matters.  

iii. Stone v. Peacock

1. Case about who went first for evidence. 

2. no reversible harm to appellate court in ; not even losing case is enough. 

iv. Elgabri v. Lekas (1992): 

1. Doctor was not permitted to cross-examine Ds, though promised they’d take the stand.  

a. Judge didn’t want cross-examination during P’s case in chief, b/c Ds hadn’t done direct examination of them yet.  

2. Court: only if evidence wasn’t available by another route would there be reversible error. 

v. US v. Wilford (1983): DC refused surrebuttal on new evidence, b/c was cumulative, not really new evidence.  Denial wasn’t prejudicial.  (Balancing of efficiency vs. importance of the witness.)

vi. US v. Carter: Gov’t permitted to ask D’s witness about matters beyond Direct X.  Court doesn’t reverse; “peculiarly committed to the district court’s discretion.” 

g. Rule of Completeness – FRE 106

i. Rule applies to writings, recordings, parts of writings/recordings.  

ii. When evidence is introduced, an adverse party can require that the rest be introduced.  

1. Policy: misleading impression may come from taking things out of context; 

2. Policy: inadequacy of repair work when delayed to later point in the trial.  

iii. “If part, then remainder” 

iv. Strong norm, but subordinate to “wait your turn” norm.  

1. if witness testifying about a topic, opposing counsel can’t pop up and say “that’s not it.”  Must wait for Cross X.  

h. Leading questions -- FRE 611(c)

i. Shouldn’t be used on direct X, except as may be necessary to develop the witness’s testimony.  

ii. Leading questions permitted on Cross X, against hostile witnesses, adverse parties, or witness Ided with adverse parties.  

iii. Policy: focus the witnesses.  

iv. US v. Nabors (1985): child witnesses are included in exception of 611(c) – trial court is in the best position to evaluate emotional condition of child witnesses.  

v. Ellis v. Chicago (1981): error in refusing to allow P’s counsel to use leading questions against direct X of police officers, but left to discretion of the trial court, and no prejudice b/c Ds called witnesses and they could have been cross-examined.  

i. Sequestering Witnesses – FRE 615

i. At request of either party, court can order witnesses excluded so they can’t hear the testimony of other witnesses. 

ii. Can’t exclude party who is not a corporation, an officer or employee of a non-person party (corporation), a person whose presence is shown to be essential to the presentation fo the case, or person authorized by statute to be present.  

iii. US v. Machor (1989): no error when agent is present in the courtroom, b/c he’s authorized by statute to be there (although there is a split on which circuits permit it.) 

iv. FRE 615(2): limited discretion of the trial court to sequester the government’s case agent. 

j. Questioning by Judge – FRE 614

i. Court may call its own witnesses, interrogate them. 

ii. Objections may be made at the time or the next time the jury isn’t present.  “At available opportunity.) 

iii. Other parties may crossX anyone called this way. 

iv. Authority is abused when judge abandons his proper role and assumes role of advocate.  

1. US v. Tilghman (1998): judge questioned D extensively, acted as though he didn’t believe credibility.  

a. Court of appeals reverses! 

b. Test for error: 

i. Prosecution must show judge’s questions did not contribute to verdict beyond a reasonable doubt (in civil case, more likely than not the error had no impact on the verdict, and P has burden of proving). 

k. Questioning by Jurors – FRE 611(a)

i. Not specific rule.  

ii. Appellate courts allow questioning, but don’t like it very well. 

1. “Fraught with perils”

a. belief that jurors are not able to control emotions, can’t rationally weigh evidence.  

2. must be carefully deployed

3. at discretion of trail judge.  

II. Relevance & Irrelevance

a. All irrelevant evidence should be excluded and all relevant evidence should be admitted. 

b. FRE 401: relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  

c. FRE 402: All relevant evidence is admissible except as otherwise provided by Constitution, Congress, rules or other rules from SCOTUS. 

i. Evidence which is not relevant is not admissible. 

d. FRE 403: Relevant evidence may be excluded unless value is SUBSTANTIALLY outweighed by either:

i. Danger of unfair prejudice, confusion, or misleading the jury OR

ii. Considerations of undue delay, waste of time, needless presentation of cumulative evidence. 

e. Knapp v. State (1907): must be open and visible connection between fact under inquiry and evidence by which it is sought to be established – only requires a logical connection (an actual connection would exclude most evidence!) 

f. US v. Dominguez (1990): gov’t may introduce weak and strong evidence.  

i. Customs officer found guilty of kidnapping, robbing & murdering a man.  Tried to get evidence excluded that he owned a gun, that asked friend to take gun to shop to get barrel replaced, and that shopowner saw scratches on the barrel. 

ii. Court: not irrelevant.  

1. if owned gun, more likely that he’d have barrel replaced, effort to replace  barrel makes it more likely that he was trying to eliminate features of the gun…. 

iii. State v. Larson (1992): man convicted of negligent endangerment of girl who died.  Tried to exclude evidence of his blood alcohol in relationship to drunk driving.  

1. Court: probative value outweighs prejudice to d.  

g. Evidence may be excluded if probative value is substantially outweighed by the DANGER of unfair prejudice, confusion of the issues, or misleading the jury, or by CONSIDERATIONS of undue delay, waste of time, or needless presentation of cumulative evidence.  

i. Unfair prejudice means undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one.  

ii. All of opponent’s evidence is prejudicial, but is it unfair? 

III. Limiting Evidence

a. FRE 105: When evidence which is admissible as to one party or for one purposes but not admissible for another, the court shall restrict the evidence and instruct the jury accordingly.  

i. Risk v. benefit analysis.  

1. Consideration should be given to probable effectiveness or lack of effectiveness.  

2. How probative is the evidence vs. the detrimental effect?  

3. Can a limiting instruction handle it? 

ii. US v. Noriega (1997): information about payments from gov’t would gave some probative value, but this doesn’t outweigh shift in focus that would have occurred (to geopolitical intrigue).  Danger of confusion of issues.

iii. US v. Flitcraft (1986): not much probative value in permitting in copies of books that convinced Flitcrafts to not file tax returns when descriptions of materials are already in – too much risk of confusing the jury with idea that there’s a lively debate about wages being taxable.  

iv. Abernathy v. Superior Hardwoods (1983): in negligence case, jury didn’t hear soundtrack on a film prepared by the D about forklift operating – was a good decision b/c of the reliability issues. 

v. US v. McRae (1979): Grisly photos case.  Husband killed wife with deer rifle, claimed accident.  Objection is to the evidence of the photos. 

1. court says not unfair prejudice – danger has to substantially outweigh probative value – risk that jury will be swept away with their reaction of disgust and be moved to react from that.  

vi. Old Chief v. US (SCOTUS, 1997) – SCOTUS reviewing 403.

1. danger of unfair prejudice by mentioning name of crime.  Not emotion danger, but inference about character.  (earlier bad act = bad character = guilty). 

2. Fact that previous crime is similar to current crime is worst case scenario. 

3. Would be abuse of discretion to deny Old Chief’s request.  

IV. Conditional Relevance

a. Rules allow the judge to admit evidence that’s unclear if he decides there’s sufficient evidence for reasonable jury to conclude that D was doing the bad act.  Judge still considers admissibility of the evidence, but by considering preliminary questions of fact, applies a “sufficiency” standard.  

i. Preliminary question: whether jury would have sufficient evidence to support finding of evidence as relevant.  

b. FRE 104(a): 

i. Determined by the judge: 

1. qualification of person to be a witness

2. existence of a privilege

3. admissibility of evidence

ii. Judge not bound by FRE in answering these questions

iii. If evidence is only relevant if some factual condition is fulfilled, the judge shall admit such evidence upon /subject to admission of supporting evidence.  

iv. Hearings about admissibility always w/o the jury. 

v. Hearings on other preliminary measures are done for interests of justice or accused requests it.  

vi. Accused can’t be cross examined when testifying on preliminary matter.  

vii. Rule doesn’t limit the right of a party to introduce to the jury evidence relevant to weight or credibility.  

c. State v. McNeely (2000) – court let man testify who couldn’t ID D in court, b/c circumstances of why he’d changed physical appearance. 

d. Foundation – Real evidence. 

i. FRE 901(a): requirement for authentication or ID as condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims. 

1. there’s no fixed list – list in the rule is illustrative. 

ii. FRE 901(b): Methods of authentication, identification, illustrative. 

1. witness testimony can authenticate real evidence, like in 602.  This is most common. 

iii. FRE 902: Self-authenticating items. 

1. official gov’t documents – wear authenticity on face. Many listed in rules. 

e. Foundation – Testimony 

i. Authenticity requirement applies to everything.  

1. FRE 602: a witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. 

a. Can consist of witness’s own testimony.   Don’t have to have photos, videotapes. 

b. Jury can believe them or not. 

2. US v. Long (1988)

a. Harmless error when witness testifies about a contract she saw – not sure if she had personal knowledge of the right contract. 

b. Harmless b/c it was examined in testimony, b/c a lot of other evidence showed he was guilty. 

3. Bruther v. GE (1993): broken lightbulb found near scene of injury.  Witness wasn’t absolutely positive it was the right one, but enough evidence to support a jury finding.  

4. US v. Casto (1989): break in chain of custody of evidence affects weight of evidence, not admissibility of evidence. 

5. US v. Grant (1992): 

V. Best Evidence Rule – FRE 1001-1008

a. Big misnomer.  No general requirement that party provide the best evidence on a point.  

i. Weak evidence is OK. 

ii. Heart of the rule is to prove content of the writing – preference for originals when proving content.  

b. FRE 1002: to prove content of writing, recording, or photograph, the original writing, recording, or photograph is required, except for a number of exceptions. 

i. Lots of triggering requirements: if not talking about writing, recording or picture, rule doesn’t apply.  If not trying to prove content, rule doesn’t apply.  

c. FRE 1003: duplicates generally OK.  

i. This is real innovation.  

d. FRE 1004: excuses for lacking original. 

e. FRE 1008: handling preliminary questions. 

i. Different analysis than 104(a) and questions going to exclusionary nature.  

f. Meyers v. US (1949): when admitting testimony to prove matters that are available in the written record, courts are divided. 

i. Look this up. 

g. US v. Gonzales-Benitez (1976): when have a tape but is garbled, BER doesn’t apply; should be used only to prove the contents of the tape (eg, for copyright infringement, obscenity crimes.) 

h. Exceptions to BER: 

i. FRE 1003-8

ii. If no authenticity issue, duplicates generally OK

iii. Public records: since removing them is seriously inconvenient, copies are OK. 

i. US v. Stockton (1992): photos of documents are OK as duplicates, but better to have the originals.

j. US v. Standing Soldier (1976):   if it goes through someone’s head, it’s not a proper duplicate.  If need to know what’s in a note in case like this, use testimony.  But, if originals lost, can permit a copy if not lost in bad faith. 

k. Seiler v. Lucasfilm (1987): drawings fall under BER.  Old drawings reproduced through someone’s head aren’t duplicates. 

i. Drawings are writings within the meaning of Rule 1001(1): not letters, words, or numbers, but their equivalent.  


VI. Demonstrative evidence

a. Is this evidence at all? 

i. Eg, maps, charts, dioramas. 

ii. Has no independent relevance, but we still let it in. 

iii. Helps factfinder understand evidence

iv. Doesn’t go into the jury room.  

b. Cases take individual approaches as a formal matter. Analyze helpfulness of demonstrative evidence vs. danger of prejudice.  

i. US v. Weeks (1990): at trial, gov’t displays gun that wasn’t Week’s, and prosecutor clicked it while approaching witness. Was chastised, but this wasn’t reversible error. 

ii. US v. Humphrey (2002): court admits 107 coin bags full of peanuts into evidence, and videotape showing vault where coins were stored. 

1. Not abuse of discretion.  

iii. Roland v. Langlois (1991): P brings in part of fence as demonstrative evidence; not accurate.  Court says no reason it has to be accurate.  Pointed out inaccuracies to jury. 

iv. US v. Wood (1991): appealing for tax evasion conviction based on trial court refusing to admit his expert’s chart into evidence.  Court: disparate treatment merits explanation, but that’s in the record (used wrong law). 

v. Bannister v. Noble, OK (1987): Noble challenges three films admitted into evidence showing how his life was affected.  Court: no abuse of discretion, b/c jury was told reenactment video wasn’t – only to illustrate certain principles.  


VII. Competency 

a. Just about everyone can testify, except judges and jurors.  

b. FRE 601: everyone is competent to be a witness except as otherwise provided.  In civil actions and proceedings, with respect to element of claim or defense where state law provides rule of decision, the competency will be determined in accordance with state law. 

c. Very different from common law, which excluded atheists, mentally impaired, felons, non-whites (if case had white party), young children, situational unreliables – parties, accomplices (thought to be so biased they couldn’t testify under oath.) 

d. Now everyone is presumptively competent, with minor exceptions. 

i. Some states have dead man statutes: if want to bring a claim against a decedent’s estate, must have more than your word.  

e. Considerations: 

i. Ability to separate truth from falsehood

1. even convicted forgers and madmen can testify. 

ii. Personal knowledge of matter

1. evidence sufficient to support finding of knowledge can just be answering that you were there. 

2. Even this is relaxed for experts.  

3. FRE 602: witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Can consist of witness’s own testimony.

iii. Ability to recall and communicate.  

1. Even drug use, if doesn’t affect memory, doesn’t disqualify people from testifying.  

f. Rosen v. US (SCOTUS, 1918): Dead hand of common law of 1789 shouldn’t bar a convicted forger now of being able to testify.  All people who know and understand should be permitted to testify.  Jury can determine the credit & weight of their testimony. 

g. US v. Lightly (1982): insane man (who wasn’t competent to stand trial) may testify.  Since entire case turns on his testimony, he’s central to the story and will say why. 


h. Oath or affirmation requirement: 

i. Along with personal knowledge, ability to tell truth & recall, only other prerequisite for competency is witness swears an oath or makes another comment to provide honest testimony. 

ii. FRE 603: Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’s conscience and impress the witness’s mind with the duty to do so.

1. Left over from common law. 

iii. US v. Ward: Wacko Nevadan wanted to use his own oath; b/c trial court wouldn’t let him, he didn’t testify.  Court: No special verbiage is required.  Just want to make sure that he’s making a statement under oath (in case need to go after for perjury).    

iv. US v. Allen J.  Appealing conviction of rape; states that victim wasn’t competent to testify b/c of fetal alcohol syndrome.   With kids, though, oath isn’t enough – additional questioning, to see if understood differences between truth or falsehood.  

i. Competency & the  Constitution: 

i. Restrictive rules are disfavored.  

ii. Rock v. Arkansas (1987): woman convicted of manslaughter for shooting husband; underwent hypnosis to remember.  Question for SCOTUS: criminal D’s right to testify may not be restricted by state rule excluding her posthypnotic testimony.  Unconstitutional – due process right. 

iii. Judge may not preside & testify: 

1. FRE 605: most extreme form of bias. 

2. 28 USC §455(b)(1): must disqualify self in any proceeding where has personal knowledge of disputed facts. 

iv. Juror cannot testify: 

1. FRE 606(a) – can’t testify in trial where juror is sitting. 

2. FRE 606(b) -- Also, impeaching the jury: jurors can’t testify to internal processes. 

a. Juror can’t testify about any matter or statement occurring during deliberations, effect of anything upon that or any other juror’s mind or emotions to assent or dissent, juror’s mental processes. 

b. Can testify about extraneous prejudicial information, outside influence.  

c. Tanner: stoned jury still doesn’t merit a new trial.  Jury system is fragile, can’t stand up to scrutiny.  It would have been OK if outside people had testified about the drug use – just not the jury! 

d. Fleiss: Heidi Fleiss’s trial involved verdict swapping.  This allowed for new trial: “it’s a trial, not an auction.” 

e. US v. Ewing: Ewing’s attorney doesn’t have to testify b/c other people could.  No hardship to the party, even though he’d been convicted. 

VIII. Hearsay Basics 

a. Policy: factual disputes should be resolved by testimony in front of a jury.  

i. Policy preference for viva voce evidence, since juries are best able to sort out credibility issues. 

1. we want a witness to make an oath, be at the trial, and be cross examined. 

b. FRE 801(a)-(c) 

i. Statement is: oral or written assertion OR nonverbal conduct of a person, if intended as assertion. 

ii. Declarant is person who makes the statement. 

iii. Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  

1. if admitted into evidence just to show that the statement was made, it’s not hearsay.  If any ONE of the chains of inferences is “the truth of the matter asserted,” the statement is hearsay. 

2. Nothing is an assertion unless intended to be one.  

a. Non assertion: “ow!” or scream.  Or, grimaces, grabbing side, opening umbrella, to infer rain.  

b. Assertive: spoken, written sentence, nodding to answer, pointing to indicate. 

c. Strongly implied assertions: captain brings family on ship: ship is seaworthy.  At common law, this was hearsay! Under FRE, it’s not.  

d. How to analyze? 

i. Communications w/o speech (depends on intention)

ii. Verbal expressions that reveal something other than speaker intended.  Usually not hearsay, either on ground offered to prove matter asserted or there is no matter asserted.  

c. Hearsay Problems in book – check answers.  

d. Testimonial triangle: difficulties presented when looking at someone’s testimony to prove the truth of the matter asserted:

i. Link statement to belief

ii. Belief to conclusion

iii. Presents problems of memory & perception.  

e. Examples: 

i. “Put $2 to win on Paul Revere.” 

1. all he’s asserting is that he believes he can make a bet there, believes he can make a bet, wants to make a bet.  NOT that it’s a betting house. This is not hearsay. 


IX. Hearsay Exemptions 

a. 801(d)(1): Prior statement by witness

i. prior inconsistent statement under oath (turncoat grand jury witness, deponent): rule is to deal with particular problem of witnesses who change their stories.  Not just to impeach credibility, but to present actual evidence. 

ii. Prior consistent statement rule: when credibility attacked. 
iii. Prior statement of identification not hearsay if declarant testifies at trial or hearing and is subject to cross-examination.   

b. 801(d)(2): Party-opponent statement
i. out of court statements made by party offered by the opposing party.  

1. Direct statements

a. Doesn’t have to be inculpatory to be admissible.

2. Adopted statements

a. Doesn’t matter if you’re not there; if you adopt something as your own, it’s like you said it yourself.

b. Silence: If someone accuses you and you don’t protest, it can be let in.    

i. Standard: is it reasonable for her to object if the statement were false? 

3. Authorized statements

a. Spokesman

b. EG, attorney who worked on a case, authorized to talk to others about the case.  

4. Vicarious statements

a. Employee, agent statements

b. Must be concerning matter within the scope of the agency or employment, made during the existence of the relationship.  

5. Co-conspirator statements

a. Only statements made during the course & in furtherance of the conspiracy are admissible.  After success or failure of the conspiracy, comments no longer admissible. 

ii. But hearsay within an admission is subject to objection, unless there’s an exception to the hearsay rule.  


X. Hearsay Exceptions 

a. Availability of Declarant Immaterial: FRE 803 

i. Present Sense Impression

1. statement describing event made while or immediately after declarant experienced it. 

2. How long? 

a. Slight lapse is allowable. 

ii. Excited Utterance

1. statement about startling event/condition made while declarant was under the stress of excitement caused by the event/condition. 

2. How long? 

a. However long excitement can prevail.  

3. Must have personal knowledge (must witness event himself – 911 call in Bend.)

iii. State of Mind  

1. statements of the declarant’s then existing

a. state of mind 

b. emotion

c. sensation 

d. physical condition

2. Examples: intent, plan, motive, design, mental feeling, pain, bodily health. 

a. Hillmon Doctrine: SCOTUS allowed admission of letters (which would normally be hearsay) to show the declarant’s state of mind – making it more probable than not that he went away with Hillmon.  

b. FRE: approves, but to a certain degree: should show possibility of conduct by declarant, not by a third party.  

c. Courts are divided on whether a deceased’s comments should be admitted (if was going to see defendant): some say only if independent evidence connecting the comment & conduct, others (9th included) say statements are admissible to prove subsequent conduct of the person other than declarant without any corroborating evidence.  

3. Does NOT include statements of memory (to prove the fact remembered) or belief (to prove the fact believed) unless the statement is about the declarant’s will. 

4. There is still a balance: if prejudice outweighs probative value, the evidence goes out.  

iv. Statements for medical diagnosis

1. statements made for purposes of medical diagnosis or treatment AND

2. describing any of the following: 

a. medical history

b. past or present symptoms, pain, or sensations

c. general character of the cause of them. 

3. Eg, patent saying was struck by a car would be admissible, but not that the car was driven through a red light.

a. Don’t want it to be an end run around the hearsay rule. 

b. BUT, while typically knowing who committed a crime wouldn’t be relevant for treatment, sexual crimes often indicate specific treatments & counseling. 

v. Recorded recollection 

1. Two kinds: 

a. Past recollection recorded: looking at diary, etc, when witness can’t recall. 

i. This is an exception 
ii. Opponent can let the document in, but person who wrote it can’t; can read the document.  

b. Present recollection revived: refreshing the witness’s memory through the record.  

i. This is well-received.  

ii. Conventional practice allows anything to be used to revive recollection, so long as first shown to opposing counsel.

vi. Business Records Exceptions

1. very big exception to the hearsay rule.  

2. 803(6): record of a business made promptly based on knowledge of one acting regularly, regularly maintained, supported by in-court testimony or certification. 

a. No indication it is untrustworthy. 

i. Even missing entries doesn’t mean it’s untrustworthy; doesn’t have to be flawless or perfect.  

ii. Even blackjack dealer’s diary counts.  

iii. Accident reports (if not made every time) aren’t in ordinary course of business; if routine, however, then they’re OK.  If by the people who might be held responsible later – that’s untrustworthy.  

b. Only the person who makes the record has to testify: the “custodian of the record.” 

3. 803(7): absence of an entry.   

a. Makes sense when consider that non-assertions are not hearsay. 

4. Common law rule: more stringent, required testimony by everyone involved in recordkeeping.  

vii. Public records: FRE 803(8)

1. Not hearsay if they are: 

a. Records

b. Reports

c. Statements 

d. Dada compilations

2. And they are recorded by 

a. Public agencies

b. Public offices

3. And they record: 

a. The office’s/agency’s activities

b. Matters that the office or agency observed and had to report on by duty of law

i. UNLESS they are matters observed by the police/law enforcement in criminal cases

ii. Confrontation clause issue.  

iii. Even if working as contractor for law enforcement (chemist, etc.) 

1. but clerk tagging evidence/property is routine; recording cars entering country is routine. 

iv. However, even if there is an error and some testimony is let in, if the witness is available for cross examination, then there’s no policy clash. 

c. Factual findings are admissible in civil cases and against the government in criminal cases if produced by an investigation that was conducted with legal authority.  

XI. Hearsay Exceptions: Declarant Unavailable FRE 804

a. Defining Unavailable in FRE 804(a): 

i. Declarant is unavailable as a witness where the declarant: 

1. is exempt b/c subject matter is privileged

2. persists in refusing to testify, even after court order

3. testifies to lack of memory

4. is dead or suffers physical or mental sickness

5. is absent AND the user of the statement cannot bring Declarant in by reasonable means.  

ii. Exception: if the above is result of user’s wrongdoing indended to prevent Declarant from attending. 

b. Exceptions: 

i. Former testimony: 804(b)(1)

1. when testimony was given either: 

a. as a witness at another hearing in the same or a different case. 

b. In a deposition taken during the same or another case. 

2. Requirement: (What matters is the nature of the second proceeding)

a. In criminal cases: current adverse party had to have a chance and similar motive then (when testimony formerly given) to develop the testimony by direct, cross, or redirect information. 

i. Salerno: case by case analysis.  Grand jury testimony may not be admissible, if different reasons for getting testimony (getting indictment vs. impeaching credibility or whatever.) 

b. In civil cases, it suffices that a predecessor in interest to the adverse party now had a chance and motive.  

3. Note: when testimony offered in form of transcript, there are two levels of hearsay: transcript is statement of court reporter (hearsay – about what went on in court) and witness’s testimony at prior trial is also hearsay. 

4. Predecessor in interest: can have very similar interests.  (Traditional: person who owned something before you did.) 


ii. Deathbed Statements: 804(b)(2)

1. statement made by Declarant who believed that he was about to die. 

2. Concerning the cause or circumstances of the expected death

3. In either a civil action or proceeding OR a prosecution for homicide.  

a. Research this further.  Professor thinks would be great exam material; what if person makes statement, then recovers (but is unavailable).  Statement could still then be used.  What about homicide limitation? 


iii. Statements against Interests: 804(b)(3): 

1. refers to: 

a. statement so far against Declarant’s financial interest

b. statement tending to subject Declarant to civil or criminal liability. 

c. Statement tending to show that the Declarant’s claim against another is invalid

d. Statement offered to exonerate the accused by exposing the declarant to criminal liability, only if supporting circumstances show statement is trustworthy. 

i. Problem: fabricated third party confessions; if someone confesses to exonerate someone else, and the statement isn’t trustworthy – not admissible.  

2. Required standard: A reasonable person in the same position would not have made the statement unless he believed it was true.   

3. Look at the smallest part of the statement that you can – only the parts that make person look guilty. 


iv. Forfeiture by wrongdoing: 804(b)(6): 

1. a statement offered against a party where: 

a. the party was involved in wrongdoing that was intended to make the declarant unavailable as a witness. 

b. The wrongdoing actually did make the person unavailable.  

2. This is a bigger exception than for dying declaration. 


c. Residual Hearsay Exception: FRE 807

i. The “I really need it” exception. 

ii. Other statements (not covered by 803 and 804) are NOT excluded by the hearsay rule if the court determines that: 

1. the statement is offered as evidence of a material fact.  AND

2. The statement is the best evidence that the user can obtain through reasonable efforts AND

3. Admitting the statement will best serve the general purpose of these rules & interests of justice AND

4. the evidence has an equivalent “guarantee of trustworthiness” as the other exceptions in Rules 803 and 804 AND

5. The user of the evidence notifies the adverse party in advance: 

a. Intention to use the statement  & 

b. Specifics of the statement, including Declarant’s name and address.  

XII. Hearsay & Constitutional Issues

a. Confrontation Clause: In all criminal prosecutions, the accused shall enjoy the right… to be confronted with the witnesses against him.  

b. No confrontation clause problems: 
i. In use of hearsay in civil cases

ii. In criminal cases: 
1. use of hearsay against state

2. use of hearsay against D if the declarant also testifies at trial & can be cross examined. 

3. Statement excluded by the hearsay rules.  

c. Confrontation policy in the FRE: 

i. Public records exception: FRE 803(8): limits use of public records against criminal D. 

ii. Former testimony exception: FRE 804(b)(1): stricter criterion if used in criminal case. 

iii. Dying Declaration exception: FRE 804(b)(2): limited to homicide cases in criminal sense.  

d. Case law: 

i. Green: hearsay statements can come in to impeach, not for truth – no confrontation clause problem b/c cross examination was adequate. 

ii. Roberts: woman who testified at preliminary hearing but wasn’t available for trial; no confrontation clause problem when her testimony is let in b/c vigorous questioning at preliminary hearing. 

1. balancing confrontation clause issue vs. effective law enforcement.  Clause exists to tie government’s hands, make government less effective.  

2. Confrontation Clause restricts range of admissible hearsay

a. State must produce declarant at trial or demonstrate declarant is truly unavailable.  

b. Statement must have an indicia of reliability.  (if in exception, it does; if not in firmly rooted exception, needs particularized guarantee of trustworthiness.)

c. Firmly rooted hearsay exceptions to show reliability: 

i. Dying declarations

ii. Former testimony 

iii. Co-conspirator statements

iv. Excited utterance

v. Statement for medical diagnosis or treatment. 

vi. Business records 

d. Not firmly rooted: residual exception. 

iii. Wright: hearsay admitted under residual exceptions don’t have the same reliability as statements in a firmly rooted exception.  

1. factors to consider: 

a. spontaneity & consistent repetition

b. mental state of declarant

c. use of terminology unexpected of child of similar age (sex abuse case)

2. Doesn’t mean use of corroborating evidence – that would permit unreliable statement by bootstrapping on trustworthiness of other evidence at trial.  

a. Ask a bout the circumstances of the statement, not corroborating evidence, to determine the trustworthiness of hearsay.  

iv. White: Confrontation clause doesn’t require that before trial court admits testimony under spontaneous declaration & medical exception the prosecutor must either produce the declarant or find declarant is unavailable.  

1. (These are firmly rooted exceptions.  Only do unavailability analysis when analyzing statements made within the context of prior judicial appearance.) 

v. Craig: Literal reading of Confrontation Clause would abrogate virtually every hearsay exception.  Confrontation clause doesn’t mean child victim has to be in the same room with the accused; can have closed circuit TV. 

e. Limiting instructions may not be adequate to counter confrontation clause issues. 

i. Bruton: confession tossed out against one D was used against another with a limiting instruction.  

1. Court: limiting instruction isn’t adequate to counter prejudice; 

2. Analysis: 

a. Limiting instructions aren’t effective

b. Accused is still entitled to confrontation of the witnesses against him & right to cross examine. 

c. There are time when the risk the jury will or can’t follow instructions is too great.  

3. How to deal with this issue of co-conspirators?  Two trials.  May have inconsistent outcomes, but at least won’t have confrontation clause issue.  

f. Can use redaction – deleting references in a confession – when practicable.  

i. Richardson v. Marsh: confrontation clause isn’t violated by the admission of a non-testifying co-defendant’s confession with a proper limiting instruction where the confession is redacted to eliminate not only the D’s name, but any reference to his existence.  

ii. Gray: when statements are directly accusatory, creates a special need for cross-examination.  Deletion may actually underscore the D. 

iii. Lilly: Accomplice confessions that inculpate a D are NOT within a firmly rooted exception to hearsay rule; cause confrontation clause problem. 

1. Review this case. 

g. Chambers: 

i. Rights to call witnesses to help accused & cross examine witnesses against accused are essential to due process rights.  

1. accused as the right to fair opportunity to defend against state accusations. 

ii. Chambers wasn’t allowed to impeach his own witness b/c of Mississippi’s voucher rule: the witness was adverse, but he’d called him. 

iii. Test: balance state’s interest vs. the constitutional right.  

iv. under FRE, would have permitted statements against penal interests; if McDonald had been unavailable, would give that testimony. 

v. BUT, under Fortini: just because no valid justification for exlucing evidence, it’s not a violation of due process.  It all depends on if the evidence is highly probative to the defense or not.  Most Chamber challenges don’t work: there may be an evidence problem, but too bad.  

XIII. Special Relevance Rules

a. Character & Habit

i. Generally, character evidence is disfavored & habit evidence is favored.  

ii. FRE 404: Character Evidence Not Admissible to Prove Conduct

1. Character evidence is evidence of a person’s character or a character trait.  

2. Not admissible to prove a person acted in keeping with that character EXCEPT: 

a. Character of Accused if: 

i. Evidence if offered by the accused & is relevant or

ii. Evidence is offered by the prosecution to rebut character evidence offered by the accused or

iii. Evidence is offered by the prosecution to show the character trait of the accused, where the accused offers the character trait of the alleged victim & the evidence is admitted.  

b. Character of Victim: 

i. Evidence is offered by the accused & is pertinent.

ii. Evidence is offered by the prosecution to rebut character evidence offered by the accused 

iii. Homicide cases: if the evidence is: 

1. offered by the prosecution & 

2. of the peacefulness of the alleged victim of the homicide & 

3. used to rebut evidence that the alleged victim was the aggressor.

3. Evidence of other Crimes, Wrongs, or Acts: 

a. Not admissible to prove that the person acted in keeping with that character EXCEPT: 

i. Evidence may be admissible for other purposes, such as: 

1. Motive

2. Opportunity

3. Intent

4. Preparation

5. Plan

6. Knowledge

7.  Identity

8. Absence of mistake or accident. 

ii. Requires: 

1. On request of accused, prosecution must provide reasonable notice of the general nature of the evidence either before trial or during trial if the court excuses pretrial notice on good cause shown.  

4. Character of a witness for credibility purposes, as provided for in FRE 607-608-609. 

iii. Case law: 

1. drunk switchman: evidence of prior drinking problems admissible to prove RR knew he had a drinking problem, and they were reckless in keeping him on the job.  

2. Character is admissible in child custody proceedings. 

3. Reputation is part of claim of slander – it’s appropriate to admit evidence of reputation.  

4. 404(b) is most common basis for appeals.  

a. State should have good faith basis for questioning about prior bad acts. If state screws up, generally OK to just use limiting instructions.  Proper would be to tell judge will ask about this, give other attorney time to object.  

b. D can’t offer evidence of good conduct to (specific acts) on direct examination.  

c. Where extrinsic offense evidence is relevant to intent, it may be that the evidence has a probative force not substantially outweighed by prejudice.  Two step test: 

i. Must be determined that extrinsic offense evidence is relevant to an issue OTHER than D’s character. 

ii. Evidence must posses probative value not substantially outweighed by undue prejudice (and must meet other requirements of FRE 403).  

5. Analysis:  

a. What’s the crime?  What’s the defense? 

b. What’s the reason for offering the evidence? 

i. Proper purpose or not? 

1. other than for forbidden character inference. 

ii. More or less likely it happened that way?  (the probative aspect). 

1. vs. prejudicial

2. Go through Rule 403

3. Danger that the jury will go through character based reasoning anyway – that it’s too tempting.

4. Limiting instruction, for balancing.  

6. Courts are often sloppy and accept motive as reason to let evidence in.  Always know why the evidence is being offered and if it helps either theory of the case.  Carefully link to live issue in the case.  

iv. FRE 405: Methods of Proving Character: 

1. In cases where character evidence is admissible, proof may be made by: 

a. testimony as to reputation or testimony in form of an opinion.  

i. Hearsay exception 803(21): what are people saying about you? 
b. Specific instances of conduct may be explored as proof on cross-examination. 
i. When the D elects to initiate character inquiry, the witness may not testify to specifics, just what’s heard in the community.    

2. In cases in which character or a trait of character is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.  

v. The exceptions typically apply to certain kinds of evidence of character: person’s reputation or witness’s own opinion.  What remains excluded is how person has acted on other occasions. 

vi. Review heavily! 

b. Habit Evidence 

i. Received willingly. 

ii. FRE 406: Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses is relevant to prove that conduct on a particular occasion was in conformity with that habit.

1. Policy: highly probative evidence, very persuasive, less prejudicial.  

iii. When does something rise to the level of habit?  

1. Consider the number of times and emphasize the particular place.  

2. Advisory notes: adequacy of sampling & uniformity of response.

3. intoxication can. 


c. Rape Shield Statute 

i. History: victim’s character for chastity was relevant, admissible to show consent.  

ii. New rule FRE 412 (applies to sexual harassment & rape litigation)

1. Not admissible: 

a. Evidence offered to prove that alleged victim engaged in OTHER sexual behavior. 

b. Evidence offered to prove any alleged victim’s sexual predisposition. 

2. Exceptions

a. In a criminal case: 

i. Evidence of specific instances of sexual behavior by the alleged victim AND offered to prove that someone other than the accused was the source of semen, injury, or other physical evidence. 

ii. Evidence of specific instances of sexual behavior of the victim with the accused and is offered by accused to prove consent or the prosecution.

iii. Evidence that if excluded would violate D’s Constitutional rights. 

b. Civil case: 

i. Evidence offered to prove sexual behavior/predisposition of the victim if: 

1. otherwise admissible under the FRE & 

2. probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any part.  

ii. Evidence of victim’s reputation only if it has been placed in controversy by the victim. 

3. Using evidence in exception requires notice in writing at least 14 days before trial (unless court allows something else), specifically describing evidence and stating purpose for which it’s offered.  Victim has to be notified as well.   

4. Court must conduct a hearing in camera and given victim & parties right to be heard before trial. 

5. court must seal motion, related papers, and record of the hearing.


d. Subsequent Remedial Measures

i. FRE 407: 

1. Evidence of subsequent remedial measure is inadmissible to prove: 

a. Negligence

b. Culpable conduct

c. Defect in product

d. Defect in product design

e. Need for a warning or instruction 

2. admissible for other purposes, like proving ownership, control, feasibility of precautionary measures or impeachment. 

a. If these things are in dispute. 

ii. Policy: conduct isn’t an admission, since conduct is consistent with a mere accident or contributory negligence and want to encourage people to take steps to improve safety.  

iii. Use limiting instructions.  

iv. Analyze: 

1. facts

2. defense

3. proper purpose

4. 403 balancing test

e. Settlement Efforts

i. FRE 408

1. Evidence of giving/receiving consideration in a compromise/attempt to compromise when a claim is disputed or conduct at negotiations or statement made in negotiations: 

2. Inadmissible to prove

a. Liability of claim or amount 

b. Invalidity of claim or amount

c. Why?  This evidence is very weak.  

3. Is admissible to show 

a. bias/prejudice of witness

b. negating contention of undue delay

c. proving an effort to obstruct a criminal investigation or prosecution

d. any evidence which is otherwise discoverable and presented in the course of the negotiations is also admissible.  

ii. Policy: promote settlements. 

f. Pleas, Plea Discussions

i. FRE 410 

1. Applies to both criminal & civil proceedings. 

2. Inadmissible against a D who either made a plea or participated in plea discussions: 

a. Evidence that guilty plea was later withdrawn

b. Evidence of a nolo contendere plea

c. Any statement made in the course of the proceeding regarding the plea of guilty & withdrawn or N.C. 

d. Evidence of plea statements: 

i. Any statement made in the course of plea discussions with a prosecutor that didn’t result in guilty plea or resulted in guilty plea that was withdrawn. 

e. Exceptions: plea statements are admissible if: 

i. Another statement made in the plea discussion is introduced (and it’s only fair if this statement is considered as well) 

ii. In a criminal proceeding for perjury or false statement where the D was under oath, the statement was on the record and the statement was made in front of counsel. 

ii. Prosecutors have Ds sign forms to allow them to waive this right for impeachment principle.  SCOTUS: presumption of waivability for evidentiary rules.  

g. Medical Payments & Liability Insurance. 

i. FRE 409: evidence to offer to pay medical bills are not admissible: policy is to encourage acts of generosity.  

1. but: things you say around helping ARE admissible. (All collateral statements)

ii. FRE 411: evidence that person was or wasn’t insured against liability isn’t admissible on the issue of whether person acted negligently or wrongfully.  

1. does allow use for other purposes, such as proof of agency, ownership, control, bias, prejudice of a witness.  


XIV. Impeaching Witnesses

a. FRE 607: Any party may impeach the credibility of a witness.  

i. Policy: we can’t choose our witnesses. Abolishes “voucher rule” 

b. FRE 608: When dealing with the character of a witness, opinion or reputation evidence will be limited to truthfulness or untruthfulness.  Evidence of truthful character is only admissible after the witnesses character of truthfulness has been attacked. (can ask about reputation!)

i. Specific instances of witnesses conduct can only be proven by intrinsic evidence.  

ii. Want to show why the witness may lie or misperceive & that the witness said something different before, contradicts someone else.  

1. incapacity to understand, remember. 

c. FRE 609: Impeaching with evidence of conviction of crime: 

i. Witness other than accused: admissible only if crime is punishable by death or by more than a year in prison. 

ii. Witness is accused: admissible only if probative value outweighs effect to the accused. 

iii. Any crime involving dishonesty or false statement is admissible against any witness. (Congress rejected a balancing test.) 

1. courts are letting in more “sneaky” crimes, like larceny, theft, burglary. 

2. Examine charts in PDF 20. 

d. FRE 610: religious matters aren’t admissible to weaken or strengthen witnesses’ credibility. 

e. Preserving claims of error: 

i. If you don’t testify b/c of fear of impeachment from prior conviction, then can’t appeal.  Don’t know if the impeachment would happened. 

f. FRE 613: 

i. When questioning witness about prior statement, attorney doesn’t have to show or disclose the contents of that prior statement to the witness (but on request has to show to opposing counsel). 

ii. Extrinsic evidence of prior inconsistent statement is only admissible if both witness is given a chance to explain/deny it & opposing party is given a chance to interrogate witness on the subject.  [Doesn’t apply to party-opponent in 801(d)(2)]

1. If impeaching with hearsay statement, it’s admissible – BUT not if employed as “mere subterfuge” to get before the jury evidence not otherwise admissible.  Morlang problem – state deliberately doing end-run around hearsay rules. 

g. Collateral Evidence Rule: 

i. Pertains to impeachment by contradiction

ii. Show that witness made fact mistake – maybe others, too. 

iii. Rule: 

1. we let in extrinsic evidence that

a. contradicts & proves a substantive fact OR 

b. contradicts & proves other impeaching point. 

2. We keep out extrinsic evidence that

a. Only contradicts but doesn’t do anything else – doesn’t impeach

b. Rare case: unless it goes to the linchpin of testimony 

i. Makes the whole story hang together.  

ii. Very rare. 

XV. Rehabilitating Witnesses

a. Generally: rehabilitation should tightly respond to the attack.

i. Such as: 
1. Untruthful vs. Truthful
2. Bias v. Disinterest
3. Incapacity v. Capactiy
4. Vacillation v. Constancy 
5. Contradiction v. Corroboration
ii. Bolstering is not favored: offering evidence for enhancing credibility before credibility is attacked.  (would make trials painfully long.) 

b. Character for untruthfulness: 

i. Direct: substantive testimony

ii. Impeach: evidence of former crimes

iii. Redirect: put into context.  

iv. Character witnesses can help, but they can’t mention specific acts.  

1. However, character has to be attacked first. 

c. Prior Consistent Statements: 

i. Non-hearsay use

1. offered to show witness has been constant

2. rebuts assertion that the testimony is a lie or comes from an improper influence or motive.  (if it comes before any reason to lie arises, very powerful testimony.) 

ii. Hearsay use 

1. offered to prove the truth of the matter asserted in prior statement.  

iii. Common law “pre motive” rule: at common law the prior consistent statement is deemed irrelevant to refute the charge unless the consistent statement was made before the source of the bias, interest, influence, or incapacity originated.

iv. FRE 801(d)(1)(B): statement is not hearsay if the declarant testifies at trial and is subject to cross examination about the statement, and the statement is consistent with the declarant’s testimony and is offered to rebut an express or implied charge of recent fabrication or improper influence or motive.  (doesn’t require that it be made before, BUT is common law approach.) 

1. read up in E&E

2. can’t just use to bolster testimony.  

XVI. Opinion & Expert Testimony 

a. Inferences: rules have preferences for facts, but we let “lay” witnesses state opinions b/c they can be cross examined.

b. FRE 701: if the witness isn’t testifying as an expert, testimony is limited to those opinions or inferences which are based on perception of witness and helpful to clear understanding of the witness’s testimony AND not based on scientific, technical, or other specialized knowledge within the scope of Rule 702. (recently added – don’t want to sneak experts in as lay witnesses.) 

i. Witness can make inferences – eg, truck being in control.   

c. FRE 702: Expert witnesses: A witness qualified by knowledge, skill, training, experience, education – can testify to help determine fact in issue or understanding the evidence. 

i. Admissible only if based on sufficient facts or data, product of reliable principles and methods, witness has applied the principles and methods reliably to the facts of the case. 

1. Scientific theory or technique: has been tested, been subject to peer review, publication, is standardized, has known error rate, is generally accepted (this is the Frye test).  

a. Additional reliability factors courts should use: 

i. Did opinion grow out of other work or litigation? 

ii. Adequate account of alternative explanation? 

iii. As careful in court as in regular profession? 

2. Evidence must be reliable, helpful – clear change connecting the opinion to the case at hand.  Trial court decides. 

a. What if the evidence relied on by the expert is hearsay? 

b. FRE 705: expert may testify without giving underlying facts or data, but may be required to disclose in cross examination.  

c. But otherwise inadmissible facts shall not be disclosed to jury by proponent unless court determines that probative value SUBSTANTIALLY outweighs unfair prejudice.  

ii. Three part hurdle to make sure it’s quality testimony. 

d. FRE 704: Opinion can’t be objected to just b/c it embraces an “ultimate issue” in the case.  

i. Except an experts opinion can’t be used to show that the accused had a particular mental state or condition which constitutes an element of a crime or defense. 

e. FRE 706: court can appoint its own expert on moving of the parties or on its own motion.  (rarely used.)

f. Identification techniques: 

i. DNA comparison, fingerprint, handwriting, ballistics, fiber

ii. Evaluating under FRE 702: 

a. theory or technique 

b. can and has been tested

c. has been subject to peer review, publication

d. has known error rate

e. is standardized among professionals

2. is generally accepted

3. Handwriting: viewed with skepticism b/c of error arate.  

iii. Fingerprinting: more errors, more skepticism now. 

iv. Standard of review: clearly erroneous. 


g. Privileges 

h. Generally: common law (FRE 501). 

i. Attorney Client

1. 8 elements

2. where legal advice of any kind is sought

3. from a professional legal advisor in his capacity as such

4. the communications relating to that purpose

5. made in confidence

6. by the client

7. are at his instance permanently protected

8. from disclosure by himself or the legal advisor

ii. unless the protection be waived.  

1. Survives death (Vince Foster)

iii. if people think their lawyers will talk after they die, they may not make full & frank disclosure.  

1. Also: 

2. If have exposed conversation, can protect the identities.  

3. Fees are not privileged information. 

4. Demeanor isn’t privileged. 

5. If not made in confidence – no expectation of privacy – not privileged. 

6. third party present destroys the privilege. 

7. if lawyer is just a conduit for documents (in taxes) then documents aren’t privileged.  But they are privileged if given to patent attorney. 

8. Attorney’s accountant helper doesn’t destroy the privilege. 

9. Communications with a co-defendant’s attorney are privileged. 

10. statement to insurance company isn’t privileged, even if used by lawyer subsequently.  Has to be lawyer or someone working for the lawyer. 

a. Protects communications, not the underlying facts. 

11. If given stolen property, the person who gave it to you isn’t privileged.  

iv. Lawyers acting like accountants aren’t protected by privilege.  There’s no professional privilege rule. 

1. If a corporate client: 

v. communications concerning matters within the scope of the employees’ corporate duties and employees knew it was for legal advise.  Rejects control group test.

1. Waiver: 

a. must preserve confidentiality over time; have to act to preserve it.  Failure to do so waives the privilege.  

b.  Any voluntary disclosure by client waives privilege. 

c. Not objecting to trial questions about privilege waives it. 

vi. Attacking lawyer’s competence waives the privilege. 

a. Extra-judicial disclosure is not total waiver (in re von Bulow)

2. Crime-fraud exception: privilege doesn’t exist when lawyer advises how to conduct a future or ongoing crime.  

3. applies when communication can be shown to be facilitating an ongoing or future crime or fraud.  

4. Trial court can look at the document to make the determination about crime-fraud IF there is an independent factual basis to support a good-faith belief by a reasonable person.  

5. Court’s review in secret doesn’t destroy privilege. 
i. Testamentary exception: when devisees are fighting over estate – things the dead person said to the lawyer can be divulged. 

i. Spousal Privileges

1. Two types

a. privilege against adverse spousal testimony 
b. applies in criminal proceedings only 

c. exists during marriage, not after divorce

2. all testimony barred, regardless of topic

a. only testifying spouse can assert. 
b. privilege against disclosure of confidences
c. held by both spouses.  (one can silence the other)

d. protects communications

e. applies in all proceedings, civil & criminal

i. confidential marital communications protected even after marriage ends. (but only communications during the marriage itself.) 

ii. Third party present, not privileged.  

iii. Demeanor isn’t protected. 

iv. Justified under full & free communication: no professional person to advice person about existence of privilege.  

v. Also, crime-fraud exception.  

3. Neither applies to intrafamily crimes or torts. 
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