Civil Procedure Outline – Fall 2002
I. Systems of Procedure 

a. Band’s Refuse Removal, Inc. v. Borough of Fair Lawn 

i. Judicial activism can go too far. 

1. Fuller, the Problems of Jurisprudence

a. Judge shouldn’t act on own initiative

b. Judge shouldn’t have interest in the outcome
c. Judge should only consider the issues before him. 

d. Case should only deal with existing problems, not future problems

e. Judge should decide case based ONLY on its own merits. 

f. Judge should treat P and D equally, give each fair time to present its case. 

b. Continental system: judge more involved in advancing case; examines witnesses, attorneys only ask supplemental questions.  Lawyers not permitted to examine witnesses privately before judge does.  Witnesses aren’t interrupted.  

c. English system: Judge’s ignorance keeps things fair – not there to comment on the evidence.  Judge’s involvement will have a disproportionate effect on the jury.  
d. Kothe v. Smith: judge shouldn’t use pressure to enact settlement, shouldn’t enforce sanctions on non-settling parties. 

i. Settlement philosophies: 

1. Pro: 

a. Clear docket for other trials

b. Risk management 

c. Do things in settlement that judge can’t order (like rewriting a contract) 

d. Save time and money 

2. Con: 

a. Could lose a lot of money 

b. Bad things should be brought out in court that people have a right to know. 

c. Common law develops from cases

d. Decision by impartial person can bring closure. 

II. Rewards & Costs of Litigation 

a. Before suit: Justiciability 

i. Standing: P must be injured and have stake in outcome.

ii. Ripeness: controversy must have already erupted. 

iii. Mootness: P must still be involved and have personal stake when it’s brought to court. 

1. Exception: when situations likely to be repeated and isn’t time for litigation before circumstances are over. 

iv. Feigned or collusive cases: P just actively want to pursue the case.  (Can’t do it just because someone else wants him to.) 

b. Prejudgment Seizure 

i. Policy: to make sure D’s resources are available to pay damages

1. Potential Conflict: 14th A: state can’t deprive any person of life, liberty or property without due process of law. 

ii. How: Temporary restraining orders, preliminary injunctions, etc. 

iii. Names: Replevin, Garnishment, Attachment, Sequestration

iv. Case Examples – show good example of common law evolving from basic principle.  Court moves from a rigid rule to a balancing test that give the judge discretion.  
1. Fuentes v. Shevin, 1972: woman had bought goods on credit and had made most of payments; stopped when dealer didn’t honor warranty.  Goods seized.  
a. Are replevin procedures without hearings Constitutional? 

b. No, not usually.  

i. Only extraordinary circumstances (necessary for prompt action, for public interest, etc). 

c. Notice & Hearing raises no barrier to taking goods, but works to make sure it’s only taken fairly. 

2. Mitchell v. WT Grant Co., 1974: man bought goods on credit, didn’t finish paying.  Grant concerned he would disposes of goods and would be beyond ability to recover.  Applied for sequestration.  No hearing.   Court decided situation merited seizure without hearing.  But: 
a. Court officer decided to permit seizure

b. Statute provides for protection of debtor

3. North Georgia Finishing v. Di-Chem, Inc. 1975: P sued D, saying owed $51,000.  Georgia statute authorized “writ of garnishment” (freezing assets of D) relying only on affidavit saying how much and why.  SC held that statute was unconstitutional. 

a. No requirement to persuade judge

b. No proof that seizure was necessary

c. Clerk, not judge, issued writ

d. No immediate hearing

e. No bond. 

4. Matthews Test (3-fold inquiry) to determine if a hearing is necessary. 

a. Consider private interest affected by decision (D’s interest)

b. Risk of erroneous deprivation (D’s interest)

c. Government’s interest – fiscal burden hearing would involve (P’s interest). 

5. Connecticut v. Doehr, 1991: Attachment of lien on home without prior notice or opportunity for hearing.  P doesn’t have to post bond. SC found unconstitutional (due process), applying Matthew’s test.  Now a cleaner test. 

a. Impact of attachment significant (clouding title, taint credit rating)

i. Sufficient to merit due process protection. 

b. Risk of erroneous deprivation is substantial 

i. Probably cause obscure

ii. Factual allegations in dispute

iii. P didn’t have any interest in the house

iv. Safeguards don’t reduce risk 

1. Only post attachment hearing

c. Post Judgment Remedies
i. Types

1. Monetary

a. Enforcing Monetary judgments 

i. Attachment of assets, Garnishments, etc. 

ii. Lien

iii. Writ of execution 

1. physical seizure of asset

2. Order bank to pay money 

a. Bankruptcy can interfere

b. Some goods can’t be seized.  

2. Equitable Relief
a. Available only when other remedies aren’t appropriate or aren’t available.  
i. Case: Smith v. Western Electric Co.  Man seeks injunction against employer to keep them from exposing him to tobacco smoke.  

1. Injunctive relief more appropriate than monetary damages – want to stop the problem before it’s too late.  “Imminent irreparable harm” 

b. Injunction or specific performance

i. Courts have broad discretion in issuing injunctions, framed on general standards that P has to win on the merits. 
ii. Three levels of injunctive relief

1. Temporary Restraining Order

a. Need to show strong ability to succeed, immediacy, balance of hardship

2. Preliminary Injunction 

3. Injunction 

iii. Injunctions can affect more people than those named in the suit.  Court should balance interests of all involved.  
c. Declaratory relief
i. Court order declaring the rights of the parties without ordering that anything happen.  E.g., order that environmental statements are required but not that they be performed.  No ordering of enforcement. 

ii. Contempt of Court

1. Criminal contempt – violation of court order can be prosecuted as crime.  Money collected doesn’t go to P. 

2. Compensatory Civil Contempt: Pay P amount to compensate for failure to comply with decree. 

3. Coercive Civil Contempt: court imposes penalty on D to prompt compliance with decree – contingent only if D doesn’t comply. 

d. Cost of Litigation 

i. The American Rule: Each party should bear the cost of its litigation. 

1. Existed since country was young. 

2. Courthouses should be open.  

a. Don’t want to limit lawsuits by fear of paying both sides attorney’s fees if lose.  

3. Exceptions: agree by K that losing party pays fees of winner, court can award fees as sanction for violation of rules or taking frivolous positions, rule amended by statute, common fund (class action, provisions of codes, state laws, to limit to “reasonable” fees.) 
ii. Vengas v. Mitchell: man and attorney signed contingent fee argument promising attorney 40% of gross of any recovery.  When they prevailed, attorney also moved for attorney’s fees under USC Sec. 1988, and he got $75,000, calculated under lodestar formula. SC held that contingent fees and attorney’s fees can coexist.  [Aim of Sec. 1988 is to enable civil rights Ps to employ competent lawyers without burdening with costs if they prevail.] 
1. Lodestar formula – hours worked multiplied by appropriate hourly amount. Usual way of determining attorney fees. 

e. Alternatives to Legislation 

i. Only 1 in 667 cases goes to judgment at trial

ii. Three kinds: 

1. Negotiation: most informal, common reaction to dispute.  Negotiated agreements before litigation much more common than commencement of litigation. 
a. Rule 16: “facilitating settlement.” 

2. Mediation: involves third party 
a. Widely used in family court, labor grievances, low-level diputes in neighborhoods, civil rights & environmental cases. 

i. Mediator’s function different from judge’s.  

1. Lack authority to decide who’s right 

2. Parties not bound by legal rules about behavior

b. Legally binding if satisfies requirements of K law. 

3. Arbitration: most formal 
a. Explosive growth, embraced by institutions, who perceive it as faster, cheaper. 

b. Arbitrator has power to decide the dispute, not just to get parties to agree on a decision.  

i. Power conferred on the arbitrator by the parties’ agreement, usually as a part of an agreement not part of the dispute (eg, employment terms)

iii. Advantages to ADR: 

1. Can save money 

2. Can save time

a. Results faster

b. Parties don’t put so much of their own time into alternatives

c. More final than judgment: fewer ways to attack a negotiated settlement contract than judgment. 
3. Outcome can be handcrafted

a. Parties can agree to thinks that a court couldn’t order. 

b. Expert mediators can understand the issues better than judge or jury. 

4. Alternative approaches can be better regarding emotional, non-legal concerns. 

a. Lead to reconciliation, apologies, public statements, family relationships can be restored (or not further damaged.) 

iv. Disadvantages to ADR

1. Hard to schedule arbitrators

2. Have to pay arbitrators

3. Mediation, Negotiation are less expensive but don’t necessarily resolve the dispute

4. Time factors run in parallel with costs

v. Fairness issues

1. If have a strong case on the law, it’s better to litigate

a. In ADR, it’s hard to reverse if the arbitrator misapplies law

2. Mediation/Negotiation – how easily swayed is the client? Will client cave in if the other side is powerful? 

a. One reason that litigation takes so long is because of the built in safeguards. 

vi. Emotional factors

1. Litigation satisfies the need to have a day in court

2. People more likely to accept an adverse judgment if done by court after fair trial by jury 

3. Want public exposure/acknowledgement/showing of wrongdoing

a. Also, public interest served by development of law through deciding cases. 

III. Defining the Dispute

a. Describing & Testing P’s Claim 

i. In old English common law, cases would be reduced down to a single issue.  If D demurred and it was refused, he would lose the case!  Very inflexible. 

ii. Rule 7: Pleadings allowed & form of motions 

1. complaint & answer

2. reply to counterclaim, answer to cross-claim, third-party complaint, third party answer

3. No other pleading shall be allowed.  
4. Motions must be made in writing, unless made at a hearing or trial.  

a. Should state grounds for motion “with particularity” 

b. Should state relief sought. 

c. All motions sighed in accordance with Rule 11. 

iii. Specificity of Claim
1. Notice Pleading (FRCP)
2. Code Pleading  (some states, including CA – require very specific claim)
3. Rule 8: Rules of pleadings

a. Claims for relief: 

i. Should have short and plain statement of jurisdiction

ii. Short and plain statement that pleader is entitled to relief. 

iii. Short and plain statement of relief sought. 

b. Defenses, form of denials: 

i. Pleader should state defenses to each claim and affirm or deny each allegation. 

ii. If don’t have enough info to say, pleader can state that.  The court will consider this allegation denied. 
iii. If intends to deny part, then has to say so.  

c. Affirmative defenses – include res judicata, statute of frauds, estoppel, statute of limitations etc.
d. If fail to deny a claim, then it’s considered admitted.  

e. Can plead in the alternative.  

f. Pleadings should be construed as to promote “substantial justice”   

4. Why should complaint be detailed?  

a. Let D know what P is upset about (give notice to D)

i. Should give enough info to permit the D to answer the complaint

ii. Should allow D to prepare defense

iii. Should be able to determine whether some or all of the complaints have foundations in law or fact

1. If no foundation, subject to dismissal; if no substance in fact, then summary judgment. 

iv. To confine discovery for info relevant to claims pleaded. 

v. To circumscribe evidence relevant for trial. 

b. Give notice to the court – guidelines for determining what’s relevant to the case. 

c. Deciding the merits

i. Analysis may show that P has no right to relief against the D; suit can be terminated. 

ii. Court will ask if P has adequately plead the elements of the claim. 

d. Ps also more likely to be truthful if they have to be specific. 

5. If pleading is too vague for D to frame a responsive pleading, Rule 12(3) – motion for more definite statement. 

a. Usually for when pleading is unintelligible, not for lack of detail.  
b. Not permitted if Ds are simply trying to “flesh out” the claim.  
c. Should be available when likely to lead to summary judgment. 

iv. Consistency/Honesty in Pleading

1. Inconsistent Allegations – pleading in the alternative – it’s allowed, but can only recover under one theory.  P isn’t in a position to know what happened, the Ds are.  If in same proceeding, spares inconsistent results. 
2. Certification by Signing
a. Rule 11 – prevention & punishing of groundless and frivolous cases.  Must be in separate motion.  Applies to all papers filed in court.  
i. If motion from other counsel, there’s a 21 day safe harbor to withdraw claim.  

ii. If judicial source, no safe harbor period. 

iii. Sanctions are discretionary (previously were mandatory – too punitive.) 

iv. Lawyers must determine truthfulness of claims – they file paperwork at their peril. 

v. “An empty head but a pure heart is no defense.” 

vi. Policy: to deter, not to compensate. 

v. Legal Sufficiency of P’s Claim 

1. Rule 12 (b)(6): Failure to state a claim upon which relief can be granted.

a. Should be granted under two situations: 

i. Complaint isn’t in proper form

1. too conclusory, etc. 

ii. When the pleaded facts, even assuming them to be true, are insufficient to show that D violated the law or that D failed in a legal duty to P.  

b. In diversity cases, federal courts apply law of the state where the federal court is located. 

c. If there is a contested issue of material fact, 12(b)(6) should be denied.  

d. Motion should be granted only if the facts established fail to show a breach of duty under any legal theory (even one that hasn’t been pleaded!) 

e. Leave to replead should be freely granted (unless it’s clear that P cannot in good faith plead a case that will survive a motion to dismiss).  Policy = who has the better case, not who can plead the best.  
f. Ps should accept invitation to replead, rather than going to court of appeals and trying to get a pleading decision overturned.  

vi. Heightened Requirements for Specificity 

1. Certain types of cases require more particular pleadings

2. Rule 9b

a. More specificity required for cases of fraud and mistake 

b. Doesn’t necessary eliminate bad claims being filed, but was intended to help.  

i. Policy: filing claims can have a huge effect on companies  -- don’t want to allow filing of meritless claims.  

c. Courts likely to stretch the rules to curb abuses, to reach just results in individual cases.  

3. Ross v. AH Robins Co. – Dalkon Shield case: Ps claim they purchased stock at inflated prices because of the Ds public statements; Ps lost money.  Badly decided case (in Bart’s opinion).  Probably filing was a push to settle.  
a. Ps can’t realistically know the D’s actual knowledge, but they should have a factual basis for their allegations.  
4. Leatherman case (1993) – forcible entry into a home based on smells associated with narcotics manufacture.  Issue is if the Ds are immune from suit, and can case be dismissed?  (No.)
a. Rule 9(b) for more detailed statement only applies to TWO situations – fraud and mistake – and by making one limited exception, the rulemakers exempt all other exceptions.  Expressio unius est exclusion alterius.  

b. Judges are not to break the rules. 

i. However, despite this case, courts will continue to try to reach sensible results.  
b. D’s Response
i. Rule 12

1. Answer must be served within 20 days.

a. if service waived, answer must be served within 60 days.  

b. D can file for extension.
c. If court denies the motion (for extension or dismissal), D has 10 days to file an answer. 

d. If court grants motion, P will usually be given leave to amend or suit will be dismissed.

e. If D fails to make one of the Rule 12 defenses available, it can’t make any more pre-answer motions. 

f. Four disfavored defenses will be wailved forever if omitted from a pre-answer motion or the answer: 

i. Lack of personal jurisdiction

ii. Improper venue

iii. Insufficiency of process

iv. Insufficiency of service of process

g. Three favored defenses can be made in any pleading or by motion for judgment on the pleadings, or at trial: 

i. Failure to state a claim upon which relief can be granted. 

ii. Failure to join an indispensable party

iii. Failure to state a legal defense to a claim. 

h. Most favored defense can be made at any time: 

i. Lack of jurisdiction on the subject matter. 


ii. Pre-answer motions can be made to try to get case dismissed:  

1. Court lacks jurisdiction over subject matter in suit

2. Court lacks jurisdiction over the D

3. Court isn’t proper venue for suit 

4. Insufficiency of process
5. Insufficiency of service of process

6. Failure to state a claim upon which relief can be granted

7. Failure to join a party under Rule 19

iii. Failure to Answer – Default 
1. Formal indication on the record that the D has failed to make a timely answer.  

a. Does not address subject of relief.  Even after default is entered, D will have opportunity to contest damages or injunctive relief.  

b. This is just the first step a P must take in applying for default judgment. 

2. Deciding cases on their merits outweighs inconvenience to the court resulting in the delay in answering. 

3. Court has a lot of latitude in setting aside defaults.  

a. Rule 55(c) – for good cause.  
Three criteria for deciding a default: 

i. Whether the P will be prejudiced

1. statute of limitations 

ii. Whether the D has a meritorious defense

1. show some facts.  

iii. Whether culpable conduct of the D led to the default. 

1. reckless disregard, etc. 

4. A default judgment is a final decision on what’s brought.  P still has to state a claim for relief, show evidence to support allegations.  Won’t enter a default judgment just because an answer is late! 
a. Rule 55(b)(1) – only circumstance when a clerk, not a judge, may enter a default judgment. 

b. Default judgment establishes as a matter of law that Ds are liable to the P for each cause of action alleged in the complaint. 

iv. The Answer

1. Admitting or denying averments 
a. Rule 8(b) requires D to admit or deny averments. 

b. Go through, paragraph by paragraph.  

c. If without knowledge, state that.  Court considers this a denial.  
d. You can honestly deny knowledge when you have a third-party report on it, because D shouldn’t have to check up on third-party reports.  

2. Affirmative Defenses

a. Nineteen kinds listed in Rule 8(c), but not comprehensive list.  

b. Burden of proving an affirmative defense at trial usually follows the burden of pleading (though usually D’s burden). 

i. Policy: is it favorable to P or to D? 

ii. Who’s got the knowledge? 

c. If affirmative D not pleaded, the D may not rely upon it. 
3. Counterclaims

a. Permissive counterclaims: allowed but not mandatory.
b. Compulsory counterclaim: arises out of same transaction or occurrence as the P’s claim. Rule 13(a) 
i. If compulsory and don’t bring it, then it can’t be brought later.  Use it or lose it.   

ii. Bose standard to check if compulsory: 

1. would same evidence support or refute opposing claims? 

a. If would, then compulsory. 

b. If wouldn’t, then permissive. 

2. would res judicata bar subsequent suit on D’s claim? 

3. Are issues of facts and law raised by claim and counterclaim largely the same? 

4. Is there a logical relation between claim and counterclaim? 


c. Policy: judicial efficiency: makes sense to hear in one case the claims likely to come.  Reduces risk of inconsistent results.  
c. Voluntary Dismissal

i. Rule 41(a)(1)

ii. Policy: voluntary dismissal should be limited to early stages of litigation.  P can dismiss without court order by filing notice of dismissal at any time BEFORE SERVICE of answer or for motion of summary judgment.  

1. P may want voluntary dismissal to attempt to avoid Rule 11 sanctions. 

2. If other side agrees, can withdraw at any time. 

iii. With or without prejudice (if without, P can file again later) 

d. Amendments to Pleadings – Rule 15
i. Permission to Amend should be freely granted. 
1. Parties ma raise a motion to amend the pleading at any time, even after judgment! 

a. court may allow amendments even over objection of the other parties if it will promote judgment. 
2. if evidence admitted without objection, that claim will be treated as though it had been raised in the claim.
a. Rule 15(b): issues consented to by parties are considered to have been raised in the pleadings even though they never were.   

3. Parties have a right to one amendment 

a. Before answer or responsive pleading is served. 

b. In a non-responsive pleading, 20 days after pleading is served. 

c. Otherwise, amending party must request leave of court or obtain written consent from adverse parties.  

IV. Establishing the Structure and Size of the Dispute 

a. Proper Parties – Rule 17
i. Real party in interest

1. Rule 17(a): every action shall be prosecuted in the name of the real party in interest

a. Policy: to protect legitimate interests of the D.  Enables D to present defenses he has against the real party, to protect D against subsequent action by the party entitled to relief.  

ii. Fictitious names 

1. Anonymity can be sought in extreme cases only 

2. Not just Title VII claims. 

3. Can seek protective order against public disclosure, but will likely face lawsuits from press.
  
iii. Joinder of claims – Rule 18(a)
1. completely permissive to join as many claims as possible against the same party in a single suit.  The court can split up into different trials if necessary. (Rule 42(b))

iv. Permissive Joinder of Parties – Rule 20

1. Higher standard than for joining claims. 

a. Allows joinder of multiple persons as parties if they assert any right to relief jointly, severally or in the alternative (or if right asserted against them) in claims rising from the same transaction, occurrence (or series) and if any question of law or fact common to all will arise in the action.  

i. Kedra case – systematic action of abuse by cops over period of months.  

1. Think tactically about the other claims, and if they’ll help or hurt your client.  
ii. Insolia-tobacco case – the Ps had very different experiences with smoking; joinder not appropriate. 
b. All persons may join as P ro D if they assert or are subject to any right to relief which BOTH arises from same transaction or occurrence and have a question of law or fact common to all coparties.  

c. No need for all Ps or Ds to seek all claims of relief in the action.  

v. Compulsory Joinder of Parties -- Rule 19 

1. Issue is whether people not joined as parties have sufficient interest in the litigation that they MUST be joined, and, if they can’t be, if the suit should be allowed to proceed without them or be dismissed. 
2. Third party MUST be joined if: 
a. Complete relief can’t be had without joining third party or  

b.  Third party claims a related interest in the action, and its absence may 
i. impair or impede its ability to protect that interest or 

ii. leave any of the present parties subject to double liability or inconsistent verdicts.  

3. if party refuses to be a P, he may (at court’s discretion) be made a D or an involuntary P.  

4. if party objects to venue and his presence makes venue improper, the joinder will be dismissed (and the whole case will be dismissed if he’s found to be an indispensable party). 

5. Factors considered: 

a. Extent of prejudirce to present parties that third party’s absence may bring. 

b. Extent to which prejudices may be avoided or reduced by other means.  

c. Adequacy of judgment without third party 

d. Whether P will have adequate remedy if case dismissed for non-joinder.  

6. As a general rule, a legal precedent in one action is not considered significant enough to make non-parties to that action necessary/indispensable under Rule 19.  

a. Policy judicial burden, waste of resources. 


vi. Impleader – Rule 14

1. The right of a D to bring in a new party who may be liable for P’s claim against it.  

a. Anyone can oppose a third-party impleader (third party or P)

b. The third party doesn’t have to be based on the same theory as the main claim. 

c. The rule should be liberally construed.  
2. Proper only if the third party D is or may be liable to the third party P for all or a least part of the P’s claim against the third party P.  

3. The third party P’s claim must be derivative of or dependent upon the success of the P’s claim.  (If P doesn’t recover from D, then D as third party P can’t recover against a third party D.) 

4. Any party may move to strike the third party claim.  

5. Whether to allow a third party claim rests on the discretion of the district court. 

a. In exercising discretion, court should bear in mind purpose of Rule 14 (to resolve in one case the rights of as many people as possible). 

b. Courts should take into account practical and equitable considerations, including possible prejudice to the third party P if impleader is denied.  
6. Why object to it? 

a. Ps:  Simplicity, don’t want to build case against more people; also longer to litigate, more lawyers. 

7. How to argue for it? 

a. Ds/3rd party Ps: helpful to have the “real bad guys” in the case.  Since interrogatories can only be directed against parties, can serve interrogatories to the bad guys.  

vii. Counterclaims & Cross-Claims (Rule 13) 

1. Policy: promotes judicial efficiency, avoids possibility of inconsistent judgments.  

2. Counterclaim: against opposing party; very permissive granting. 

3. Cross-claim: against co-party; must arise out of same transaction.  

viii. Interpleader – Rule 22 & 28 USC Sec. 1335

1. Device for permitting person faced with conflicting claims to a limited fund or property (“the stake”) to bring all claimants together in a single proceeding.  

2. Action between stakeholders and claimants (not Ps and Ds) 

a. Policy: Avoid inconsistent judgments

b. Allows interpleader to institute his own action in which all claimants must litigate simultaneously.  

3. Statutory – 28 USC 1335

a. Minimal diversity allowed 

b. Controversy is greater than or equal to $500 

c. Stakeholder must post bond or deposit property in the court. 

4. FRCP – Rule 22

a. Requires complete diversity 

b. Required if the P might be exposed to double liability.  

i. Can take place even if: 

1. no common origin of causes or 

2. actions are not identical but are adverse & independent actions. 

c. Does not supercede statutory interpleader. 

ix. Intervention – Rule 24 

1. Device for an outsider to voluntarily enter lawsuit 

2. Requirements: 

a. Interest should be significantly protectable 

i. Doesn’t have to be a direct interest in property or transaction at issue in the suit, provided their interest would be impaired by a negative outcome. 

ii. Stare Decisis might be adequate, doesn’t have to be res judicata or collateral estoppel.  [Esp. if issue of first impression.] 
b. Whether intervention will create an extra burden or prejudice to the people already parties in the case.  

c. Does the intervener bring anything to the party? 

x. Class Actions – Rule 23 
1. Where it’s really at in Civ Pro.  

a. Depart from normal litigation in a number of ways: 

i. Lose a lot of control when in a class. 

ii. Judgments binding on individuals who never get near courtroom. 

iii. Parties may be bound by a class action without even being aware of it – esp. for injunctive relief.

b. Can be brought to pursue small claims that otherwise aren’t worth litigating.  

c. Can be used to augment federal regs – civil rights, environmental cases.  Even as substitute for political action.  

d. Judge plays more active role.  

i. Deciding to certify the class

ii. Judge has duty to make sure the interests of the absent class members are adequately represented.  

e. Class should be certified “as soon as practicable” after commencement of an action.  (Proposed revision for 2003: “at an early practicable time.”) 


2. Prereqs of Class action: 

a. Numerosity: class is so large that joinder of all members is impracticable. 

b. Commonality: There is a common question of law or fact involved. 

c. Typicality: the claims or defenses of representative parties are typical of the claims or defenses of the class. 

3. Problems of Representation
a. Should have adequate class representative AND counsel.  

b. Argue against a class rep: P is liar, can’t get facts right.  P’s claims aren’t representative of the class.  

4. Standards for Certification
a. Should be as soon as practicable.  
b. 23(b)(3): monetary damages most common.  People can opt out of this one – notification required.  
i. Certification in this case when:  
1. common questions of law or fact must predominate over any questions affecting only individuals.  

2. must be superior method to resolve the dispute.  

a. Issues of manageability.  Can become too big & complex to handle. 

ii. Can be dismissed or compromised only with the approval of the court. 

iii. Policy: promotes efficiency.  Solve problems of CE.  Rulings on common issues can used in individual claims.  

1. Advantages for Ds, too: provide end to disruptive litigation.  Remove a cloud that hangs over corporation.  
iv. Why oppose? 

1. P: may think they’ll have better chance on their own.  

a. May not like settlement.  

b. May think it’ll push Ds to settle with them.  

2. D: if representative is found inadequate, class members aren’t bound by verdict.  

a. Ds have legitimate interest in making sure criteria of Rule 23 are met. 

b. Many Ps with small claims won’t bring litigation on their own.  Get rid of cases that wouldn’t be brought outside a class action suit. 

5. Problems of Implementation 
a. Court not supposed to base class action certification on the merits of the case.  

b. Don’t want to stake entire industry on the outcome of one trial (HIV-hemophiliac case) 

c. “Serendipity theory” of jurisdiction – major problems. 


V. Obtaining Information for Trial 
a. Discovery 
i. Takes up most time of litigators

ii. Policy: limitations discouraged, because want a trial on the merits.  Allows cases to continue without dismissal until discovery. 

1. more P oriented than D oriented.  

2. P has burden of persuasion: focus of most litigation is to see if D did things that violated the P’s rights.  

3. Discovery gives Ps chance to establish claims. 
iii. Rule 26(b)(1) – any matter not privileged that’s relevant to the claim or defense of the party.  

1. both sides can and do make use of broad discovery provision. 
2. Before, subject to heavy abuse. 

a. Cost, emotionally shattering, divert attention from businesses (“lost opportunity cost”) 

b. Paid by the hour attorneys… want to cover every angle. 

c. 2000 rules include presumptive limitations.  

i. Limit of 25 interrogatories (can be waived)

ii. Limit of 10 depositions 

iii. Courts likely to limit on the grounds that burden and expense of discovery will outweigh benefit.  (Rule 26(b)(2))

iv. Courts can issue protective orders “as justice requires” – trade secrets.  
v. Rule 16 requires pre-trial conferences with judges to make court take charge of case. 

vi. Rule 26 (d) – in most cases, no discovery can take place until after a conference between attorneys.  

vii. Rule 37(a)(2) – can make motion to compel discovery, but only after having certified to the court that the parties have attempted to resolve the dispute among themselves.  
d. In re Convergent Technologies Securities Litigation: Ds served more than 1000 questions to Ps!  Court directed that Ps be excused from responding to most until a substantial amount of discovery had taken place.  
i. Discovery shouldn’t be used solely to gain a tactical advantage. 


b. Discovery Devices

i. Rules 26-37 were a significant contribution of the FRCP. 

ii. Initial Disclosures: Rule 26(a)(1) added in 1993 – requires initial disclosure regarding witnesses and documents that are relevant.  

iii. Document Inspection: Rule 34 – permits parties to demand opportunity to inspect and copy documents and other tangible things. 
1. Policy: “documents don’t forget” 

2. Get documents before start taking deposition.  (Can’t redepose without leave of court.) 

3. If want documents possessed by non-party, that requires a subpoena.  

4. Only turn over the documents that are asked for.  Don’t want to give enough to lead to another claim! 
5. Make sure they’re not privileged.  

iv. Interrogatories  -- Rule 33 
1. often misused and abused.  

2. not useful in developing narrative facts; depositions better for that.  

3. Limit of 25. 

4. Attorneys answer interrogatories – want to tell as little that’s useful as possible.  

5. Ask straightforward questions that are hard to evade.  Avoid conclusory words.  

a. Use to discover ID of potential witnesses 

b. Use to discover location of documents 

c. Use to discover facts about business

6. Should contain instructions to explain questions 

v. Depositions – Rule 30 
1. Rule 30 (b)(1) allows any party to schedule a deposition on reasonable notice.  

2. Rule 30(a)(2)(A) imposes limit of 10 depositions per side. 

3. Rule 37 sanctions if witnesses fail to appear. 

4. “Woodshedding” – preparing witness for deposition.  Lawyer who fails to prepare a witness can be charged with malpractice.  

5. Transcribed by court reporter.  

6. Duration limited to one day of 7 hours unless parties agree to longer time. 

7. Advantages: 

a. Get immediate answers

b. Get answers from witness, not lawyer

c. Where witness is a party, statements can be used as an admission, as evidence. 

d. Where witness is reluctant, can confront on spot with documents to “refresh” memory.

e. Useful to promote settlement – may be able to expose weaknesses of position.  
f. Can be scheduled 30 days after filing of complaint (or even before complaint is filed, with leave of court!) 

vi. Physical or Mental Exams
1. Permitted only when status of parties is in controversy and good cause is shown. 

a. Must be relevant to the claim! 

2. Policy: value personal privacy. 

vii. Trade secrets: Coca-Cola example 

1. relevance under discovery of secret formula (was required by the case) 

2. possibility of limiting disclosure by means of protective order

3. risk of disclosure even if protective order entered 

4. court’s determination regarding sanctions 

viii. Discovery Sequence/Tactics
1. Pleadings 

2. Initial Disclosure 

3. Formal Discovery begins:

a. Depends on lawyers, but many have routine sequence. 

i. Interrogatories

ii. Doc request based on answers

1. Depositions

c. Scope & Burden of Discovery 

i. Discovery shouldn’t be used to annoy or embarrass the opposing party. 

ii. Sears’ crappy document policy – were they happier paying the default judgment than if it had gone to a jury? 

d. Exemptions from Discovery – Rule 26 
i. Hickman v. Taylor

1. Important old case.  

2. Extent to which party can inquire into oral or written statements by opposing counsel.  

3. Tug sank, opposing counsel asked for D’s memos and notes about witness interviews.  Court says that’s protected.   
a. Discovery shouldn’t be used to “Freeload” off the opposing counsel.  

b. Adversary system is very important.  

c. Production might be available if witnesses were dead and if there was “substantial need.” 

4. Upjohn case – the “control group” rejected.   

a. Who gets identified as part of the corporation?  Control group applies only to senior management.  Interviews between attorneys and these employees are protected, but not other employees who can’t “personify” the corporation. 

b. SC rejects this in Upjohn, because info that’s relevant can be found in lower levels.  

i. Test frustrates justice. 

ii. Lawyer memos are work product and are protected.  

1. Must make very strong showing for these. No “absolute” protection. 

5. Requirements for asserting attorney-client privilege: 

a. where legal advice is sought

b. from a professional legal advisor in his professional capacity

c. the communication relating to that purpose

d. made in confidence 

e. by the client 

f. are protected

g. from disclosure by himself or legal advisor

h. except if the protection is waived. 

i. Court will insist on strict interpretation. 

1. Policy: allows for truth-seeking process.  
2. but do we need the privilege?  

a. No empirical evidence that it does promote disclosure. 

b. Bart thinks so.  People would frequently ask him “Is this confidential” 

ii. Expert Witnesses

1. ID experts 90 days prior to trial, but can be set by court. 

2. Most discovery has already taken place

a. Time for reasonable investigations

b. Time to decide which experts to be used

c. Each side has determined facts that are basis for expert’s testimony.  

3. The expert testifying is “fair game” for discovery.  

a. Detailed disclosure required. 

i. Info they have, what they’ve reviewed, how much they’re paid, prior experience – all set out in Rule 26.  

e. Enforcing Discovery Rules 

i. Scheduling and Planning conferences – Rule 26(f)
1. At least 21 days before scheduling conference is held or scheduling order due under Rule 16, parties must meet to discuss: 
a. Nature and basis of claim

b. Defenses

c. Possibilities for prompt settlement 

d. Disclosure arrangements and discovery plan

2. court order can exempt meeting.  (why?  It may be a very simple case – don’t want to waste judicial resources.) 
3. Purposes: 

a. To expedite discovery

b. Establish control of case

c. Discourage wasteful pre-trial activities

d. Improving quality of trial through thoughtful preparation 

e. Encouraging settlement


ii. Pretrial conferences – Rule 16 
1. Judge will enter a scheduling order limiting time for the procedural aspects.  

a. Join other parties & amend pleadings

b. File motions 

c. Complete discovery 

d. Modify

i. Disclosure times in Rule 26(f) conference

ii. Extent of discovery 

e. Include dates for conferences & trial dates (optional)

f. Include any other appropriate matters.  

2. Schedule can be amended only with leave of court after showing good cause and being authorized by local rule.  Amended only to prevent injustice.  
3. Let the court take control of litigation, so that it doesn’t stretch on ad infinitem.  
a. Eliminate frivolous claims 
4. Should be as close to trial date as possible. 

5. Should discuss trial plans. 

6. One attorney from each side (or if representing self, that party should appear.) 

7. Sanctions (Rule 37) apply if attorneys don’t appear, are unprepared, or don’t make a good-faith effort.  

VI. Summary Judgment – Rule 56
a. Can be made at any time after 20 days after commencement of the action or after service of a motion of summary judgment by other party. 
i. Seeks to establish that the other party lacks sufficient evidence to meet his burden of proof.  

ii. SJ is a verdict as a matter of law that the other side didn’t have enough evidence to go to trial.  

iii. Celotex case gave new life to the SJ motion.  



b. Burdens & Burden Shifting
i. Once court has burden of persuasion on a party, burden usually remains on that party.  Burden of production can shift from party to party during SJ motions.   

c. Burden of Production
i. Providing sufficient evidence to the judge that a reasonable judge and jury can decide in your favor – the burden at trial.  

ii. In summary judgment, burden of production means to give sufficient evidence to merit summary judgment.  

1. at trial: burden of enough evidence to get to jury. 

2. at moving party: burden of enough evidence to warrant SJ.

3. for opposing party: enough evidence to convince judge not to grant SJ – show sufficient evidence to warrant jury trial.   

d. Burden of Persuasion 
i. Persuading the jury (the trier of fact) if the statement is true.  

ii. Civil cases: preponderance of the evidence – “more probable than not.” 

e. Moving party may satisfy burden by: 

i. Reviewing other party’s evidence and 

ii. On basis of review, showing the court that the evidence is insufficient to raise material fact/evidence of other party’s claim.  

f. Rule 56(e) requires sworn statements that would be admissible, but can be supplemented by other statements (affidavits, answers to interrogatories) that wouldn’t ordinarily be admissible at trial.   

i. If party gives clear answers in affidavit, gets whacked with SJ, can’t come back and change answers.  

ii. Courts are very responsive to requests for additional time to discover facts that might contradict affidavits submitted by moving party.  

iii. Circumstantial evidence can be used by either side (Arnstein v. Porter – potential question, look up)

g. SJ/directed verdict can be entered where all of the testimony favors one side.  

h. Court must accept as true the facts asserted by the non-moving party as long as those facts are supported (reasonable inferences must be drawn in favor of non-moving party)

i. Issues of credibility, motive & intent to be determined by a jury.  

i. Policy: designed to save time and money, to prevent juries from acting irrationally.  If case can only rationally decided for one party, shouldn’t be irrationally decided for another. 

i. Should be limited, because sometimes juries come back with irrational but right verdicts (boy stealing loaf of bread for starving mother)

VII. Preclusive Effects of Judgments
Finality of judgments is very important. 
a. Res Judicata 

i. Can’t have a second action when a first has been decided on the same claim or cause of action.  

1. Requirements: 

a. Same claim or cause of action 

b. Same transaction 

c. Same parties

i. Or parties in privity to original action 

1. Relationship of common interest, common legal rights

a. Eg, successor in interest

b. No “one size fits all” for parties in privity. 

d. Case decided on the merits

i. Jurisdiction dismissal, not on the merits. 

ii. Failure to state a claim, not on the merits

iii. SJ – on the merits.  

e. Final judgment entered 
 
2. If D doesn’t raise defenses available to it, can’t use them afterwards to attack the judgment.  

a. If D fails to make a compulsory counterclaim, he waives it and can never bring it.  

3. D may not be precluded from second suit on a counterclaim.  Preclusion applies when the relationship between the counterclaim & claim is such that successful prosecution of one would nullify judgment on the other.  

4. Policy: conservation of judicial resources, save money and energy for parties, avoid duplicate litigation, inconsistent outcomes.  Prevent harassment through multiple claims – and want the litigation to come to an end at some point.  

ii. Same Claim or Cause of Action 
1. Manego v. Orleans Board of Trade
2. Restatement test: includes all rights of the P to all remedies against the D with respect to all or any part of the transaction or series of transactions out of which the claim arose.  
iii. Other Action Pending
1. Sometimes parties file two or more suits on same cause of action in different courts which are pending at the same time.  D can raise defense of “other action pending” and seek dismissal if there’s another action on the same cause of action pending in the same state or federal district court.   

iv. Exceptions to the Rule against splitting a cause of action
1. some policy reasons for withholding part of a claim to allow for future litigation, of when application of strict rule of RJ results in unfairness.  

a. Rehnquist in Moitie case: better to have rule that’s unfair sometimes which allows for end of litigation than to have continuous litigation.  

b. Exceptions would lead to greater injustice in other cases.  

c. Sometimes a change in law allows for reconsidering. 

v. What is “On the Merits?” 

1. after trial 

2. after SJ

3. Sometimes after a Rule 12(b)(6) dismissal. 

a. Some courts – if P granted leave to amend and didn’t. 

b. Some courts – no RJ, because that only tested sufficiency of the claim.  
4. Rule 41(b) – effect of involuntary dismissal – for P to fail to comply with rules or order of court, D can move for dismissal.  Unless court specifies, this is adjudication on the merits.  
a. Recourse is to appeal, not to bring a second suit.  
b. SC test to determine if final judgment isn’t on the merits: 

i. precondition for ruling on the merits hasn’t been met. 

ii. preclusion will not always applied if D was put to very little inconvenience to get claim dismissed on procedural grounds 

iii. “On the merits” in Rule 41(b) not intended to dictate claim preclusive effect of judgment.  

b. Collateral Estoppel 
i. Can’t have an action on a different claim or cause of action after the issue was previously litigated.

1. Requirements: 

a. Actually decided an issue that was 

b. Necessary 

c. For final judgment

ii. Same issue litigated. 

1. how do you know how the issues were decided? 

a. The judge testifies 

b. Not useful testimony.  

c. Look at what issues were litigated and what issues were necessarily decided in the first case.  

2. Hardy v. Johns-Manville – asbestos case.  

a. Ds party to first action. 

b. Ps not party to first action. 

c. P’s not in privity. 

i. Non-mutual CE: Ds couldn’t have used CE in second case, since Ps hadn’t had opportunity to litigate claims.  

d. Court holds that since they can’t say what issues the first case necessarily decide as a matter of fact, can’t justify CE.

3. Tax returns for each year are separate cause of action.

4. When the law changes, shouldn’t use judgment in first case as dictating outcome in the second.  
iii. Alternative grounds for decision 

1. If judgment in first case is based on two issues, either of which can independently support result, judgment isn’t conclusive to either judgment standing alone. 

a. Determinations are conclusive if both grounds are affirmed on appeal.  

b. CE should be applicable where the issue was recognized by the parties as important and recognized by the trier as necessary to the first judgment.  

c. Persons bound by judgment 

i. Parties & persons in privity 

1. judgment only binds parties and those in privity with them.  

2. Privity is a person identified with someone else to the point that he represents the same legal right.  

a. Circumstances: 

i. Nonparty who succeeds to a party’s interest in property (by contract, inheritance, etc.) 
ii. Nonparty who controlled the original suit (insurance often controls litigation for insured)
iii. Nonparty whose interests were adequately represented by a party in the original suit. (minors by parents, guardians, class members by class representatives.) 
iv. Nonparty whose claims are derivative from the original P (if injured husband loses first suit because D wasn’t negligence, wife can’t sue for loss of consortium from the accident – her claim is dependent on his.) 

3. General rule: non-parties have no obligation to intervene in pending litigation that may affect their interests.  “Wait and see” approach. 

a. Is this fair?  

b. Not really.  Counter productive to doctrine of CE.

4. Rule 54(b): ruling that decides claim or resolves issue relating to that party.  Can it be immediately appealed?  Under this rule, district judge can enter a final judgment on fewer than all of the claims involving fewer than all the parties; to do that judge has to certify that there is no reason to delay entry of final judgment and no reason to delay appeal of that issue.  


ii. Mutuality of estoppel 

1. Traditionally, estoppel must be mutual.  Person shouldn’t benefit from collateral estoppel unless also bound by prior judgment. [Due process considerations.]  This is changing. [efficiency considerations] 
a. Parklane Hosiery: offensive use of collateral estoppel; first case was injunction sought, second case was for damages.  If Ds had won the first case, couldn’t use CE against the second group of Ps! 
i. Where Ps could easily have joined earlier action and didn’t, or where application would be unfair to D, offensive CE shouldn’t be allowed.  

ii. Courts have discretion. 

iii. CE usually not applied toward the government.  
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