Contracts Outline – Fall 2002 
I. Types of Agreements – Theories of Obligation
Shouldn’t think of these as static
 

a. Agreement with Consideration 

i. Bargained for + detriment

1. Detriment: 

a. Act

b. Forbearance to act

c. Creation, modification, destruction of legal duty

d. Return promise 

ii. What is consideration? 

1. Fuller: 

a. Consideration has formal and substantive aspects. 
Reasons to enforce Ks.  
i. Functions of form: 

1. Evidentiary: to have proof of the contract

2. Cautionary: to encourage people to think before they act

3. Channeling: put it down clearly, so it’s easily understood, into a legal form. 
ii. Functions of Substantive aspects: 

1. Private autonomy: freedom to contract

2. Reliance: shouldn’t weasel out of promise if someone counted on it. 

3.  To prevent unjust enrichment (double injustice) – though separate theory of obligation.  
iii. Reasons NOT to enforce gratuitous and unrelied on promises: 

1. Person doesn’t count on promise to achieve anything

2. Person doesn’t lose anything

3. Gift is a sterile transaction.  

b. Consideration is for the sake of evidence

c. No consideration when promises are gratuitous

iii. Cases: 

1. Maughs v. Porter: advertisement of raffle to win Ford.  Attending the raffle was enough consideration to hold the D to the promise.  (However, lottery illegal, and P can’t collect.) 

a. Test to decide if it’s a bargain or a gratuitous promise: 

i. Do both sides gain something?

ii. Or is it just the condition of the gift? 

2. Hamer v. Sidway: nephew suing to recover money from uncle’s estate – promised if he lived well, he’d give him $5000.  Agreement was with consideration – because nephew forbear from doing legal things (smoking, drinking), it was consideration.  Just because nephew got a benefit from it doesn’t matter.  If forbearance, doesn’t matter if uncle got benefit.  

a. Legal detriment v. actual detriment – doesn’t matter if the detriment doesn’t hurt you, as long as you’re giving up a legl right.  
3. Springstead v. Nees, 1908: Siblings claim that they gave up a right to sue over a property by giving sibling something.  Court says that since Ps had no right to the other property and didn’t try to assert their claim, there was no forbearance, no consideration, no contract.  

a. Claim rests on forbearance to exercise a legal right; since they knew the claim wouldn’t be upheld anyway, their forbearance wasn’t made in good faith. 
4. Dyer v. National By-Products, Inc.:  P lost foot on job and claims oral agreement with D that he would have a job for life if he didn’t press a tort claim.  When lost job, sued for breach.  

a. P’s claim may be unfounded, but he made it in good faith.  Jury will have to decide if the arrangement was legitimate.  

b. “Compromise of a doubtful right asserted in good faith is sufficient consideration for a promise.” 

5. Wood v. Lucy, Lady Duff-Gordon: P and D (Lucy) had contract where P would make goods that D would put her name on.  Exclusive right for year, then could be dissolved.  P would give D ½ of profits.  D put name on other fashions and withheld profits from P.  Court finds that parties bound by K.  

a. Lots of form – detailed written agreement.  Some detriment to P – one sided nature of K.  Obligation on P’s part to drum up business.  
6. Weiner v. McGraw-Hill, Inc.:  P promised job security when he left his job to work at D.  Relied on good-faith in leaving and forfeited other benefits.  Had reason to believe he was doing well, rejected other offers of employment, but fired 8 years later.  Suing for breach – K implied in application/employee handbook.  

a. D argues no consideration (no mutuality because it was at-will employee)
b. Court holds that mutuality is good way to look to see if K exists, but isn’t required for binding K.  

c. For binding contract, bilateral, don’t need to prove detriment.  (ex: if p signed yearly contract and D reneged, clearly enforceable.) 

7. Mattei v. Hopper: P sues D for breach; P was developer who wanted to buy D’s land.  Written agreement in form of deposit receipt pending P’s ability to find acceptable lessees for shopping center.  P made deposit.  D decided she didn’t want to sell and didn’t give deed.  D says receipt just offer.  Court finds that deposit receipts are binding. 

a. “Promisor’s duty to exercise his judgment in good faith is an adequate consideration to support the K.” 

b. Sham consideration is dangerous – OK to bind for time to think about something, courts have trouble enforcing because lack of bargain element.  Question is: is bargain requirement of form or substance?  (Ideally, both)

8. Pre-existing duty doctrine: if party promises to do something they’re already obligated to do, they haven’t incurred detriment. 

b. Obligation from Justified Reliance – Promissory Estoppel 
i. If someone relies on a promise made (a reasonable belief) to his determine, the promise is enforceable.  

1. P is led down the garden path.  

2. D’s promise does induce some action or forbearance – some real harm. 

3. Harm driven theory. 

ii. Developed from the cases that didn’t follow the consideration model, like Hamer v. Sidway.  
iii. E.g., uncle promises nephew $1000 to buy a car.  Nephew spends $500 on car.  What should be the remedy, $1000 or $500? 

iv. Case: Ryerss v. trustees of Presbyterian Congregation: D promised gift of $100 if a church would be built.  Afterwards, said it wasn’t what he wanted.  Court found for Ps – they relied upon his promise in building the church. 
v. Case: Siegel v. Spear & Co.  P bought furniture from D on credit, and wanted to store furniture with D.  D agreed.  D’s agent said P should have insurance, and P said he’d get it.  D said not to bother, he’d take care of it (but didn’t.)  Furniture burned in a fire, and P sued for damages and won. 
1. P relied on D to get insurance – from “chatty McGrath” which affected the conduct of P.  

2. Many courts stuck on idea that the promisse should be reasonable in reliance.  Just because someone promises something, doesn’t mean you should believe everything.  Need to have a reason for relying on the person that you are. 

vi. Case: Hoffman v. Red Owl Stores: P relied on promise of D to sell their property and to buy a building site – though without a contract.  Court upholds (complicated decision.) 
1. D responsible because of continued assurances, changing prices, making it more and more difficult for the P to back out of the deal.  Led down the garden path – didn’t bargain in good faith.

vii. Case: Local 1330 United Steel Workers v. US Steel Corp: Management told workers that if they made plants productive, that they wouldn’t be closed.  Court said this did not constitute an agreement because: 

1. None of statements made by officials constituted a definite promise. 

2. statements not made by company officers, but by PR people, employees

3. Condition that alleged promise relied on wasn’t fulfilled.  

c. Obligation from Unjust Enrichment 

i. Also called Restitution – Quasi-Contract

1. Expressed by conduct, implied in law. 

2. Legal fiction – implied in law – there isn’t a K, but court acts as if there is because of unjust enrichment. 

ii. Not enforced if: 

1. Gift Principle: it’s not unjust to keep a gift.  

2. Choice Principle: it’s not unjust if an “officious intermeddler” bestows the act/gift.  (Compulsive do-gooder.)  

3. In either case, there may be proof issues.  

iii. Restatement: A person who has been unjustly enriched at the expense of another is required to make restitution.  

iv. Case: Sparks v. Gustafson: man didn’t want to pay P for the time or money he spent on his father’s building.  P didn’t report out-of-pocket expenditures, and D claims that he did the work out of the goodness of his own heart.  

1. Court disagrees: estate was unjustly enriched by time and effort.  Would be unfair for D to keep benefit.   

v. Quantum Meruit: “as much as he deserves” 

1. Recovery not based on a repudiated K, but on the value of the work that’s been performed.  

a. A breaching party will never recover more than a proportionate share of the K price. 

b. Recovery by breaching party always going to be reduced by any damages that the breach caused.  

2. Why allow recovery for a breaching party? 

a. Breach doesn’t normally establish punitive damages.  

b. To deny restitution would, in many cases, end with unjust enrichment to D.  (A windfall.) 

c. If we didn’t allow recovery, the more someone does to finishing the job, the worse off they’d be if someone breached towards the end.  If courts didn’t allow recovery, at the end of the work could be providing a motive to Ds to breach! 

3. Case: Posner v. Seder: D was to pay P a weekly amount, to be paid at the end of the week.  D broke K by firing P.  P suing to recover money for the OT.  Ds contend that weekly fee was for all the services of the week. 

a. P trying to recover the fair market value of his labor. 

b. Can’t recover on the K as written, but can pursue under theory that K is invalidated. 

d. Moral Obligation: Obligation from Promises for Benefit Received 
i. Weak unjust enrichment cases with subsequent promises to bolster them.  

ii. Detriment comes before promise. 

iii. Fuller’s notions of form come into play: 

1. Look at how definite, how substantial was the benefit.  

2. Does the promise help support the extent of the benefit?  
a. How proportional is the promise to the benefit? 

3. How formal was the promise?  

4. How much time was there to think about it? 

iv. Case: Mills v. Wyman: Man cared for while ill by P.  P wrote to man’s father (D to let him know about son’s condition, and D promised to pay for expenses.  Didn’t, so P is suing. 

1. P can’t recover; kindness wasn’t bestowed at D’s request, and though there is a moral obligation to pay, there’s no legal obligation to pay. 

2. No reliance on the promise. 

3. Son enriched, not father.
v. Webb v. McGowin: man stopped log from falling on another, and was seriously injured.  During P’s life, he paid a sum to take care of him, but afterwards, heirs stopped.  

1. Court finds Ds are obliged to pay P. 

a. Paid for 8 ½ years like clockwork. 

i. Reality of promise, execution of promise help bolster case. 
vi. Harrington v. Taylor: D assaulted wife, wife tried to kill D, and P intervened to save D; her hand was mutilated.  D orally promised to pay P but only paid a little.  

1. Court doesn’t enforce – voluntary act, not much consideration. 

e. Others – from tort, from form, from statutory warranty


II. Remedies for Breach 

a. Remedial Theories

i. Restitution Interest

1. P has, in reliance, given something of value to D. 

2. Object is to get it back to prevent unjust enrichment. 

ii. Reliance Interest

1. P has, in reliance on D, changed his position. 

2. Award damages to P to undo the harm of his reliance. 

3. Put injured party in as good a position as before the promise was made

a. Costs, wasted expenditures, etc. 

b. Also include restitution amounts. 

iii. Expectation Interest

1. Put P in as good a position as if the D had performed the promise. 

2. Most common remedy. 

3. Can take different forms

a. Specific performance
iv. Concept of the Efficient Breach: if breaching results in greater amount of money going to everyone than if the K is honored, then it’s good for the economy.  (See this in the handicapped school v. teacher)
v. Newell’s musings on remedies: 
1. Ease of measurement has a lot to do with what remedy a court picks.  If specific sum promised, and someone relied on it, court takes expectancy approach and awards sum. 
2. What does the proof look like?  Sometimes expectancy isn’t a sum, but a result, and we have to put a value on it.  In those cases, it’s easier for courts to figure out the out of pocket expenses that were made in reliance on the promise. 

b. Expectancy Damages for Breach of Agreement with Consideration 

i. Two methods, often come out the same: 

1. Cost of performance/completion: what amount will fix/complete/perform the mess to get someone else to do it. 

2. Diminished value method: what value did we lose by getting something that’s less than what we were supposed to get. 
ii. The hard cases are where something goes wrong – the value plummeted, the cost of completion is higher than expected, and then there’s trouble.  



iii. Garden Shed Example: 
10,000 K price

9,000 cost to build 

4,000 of work performed at time of breach.

owner breaches – what are our damages?

Expectancy damages: 

Profit on job + costs expended = damages

Or

K price – what was saved by not performing = damages

So $5,000 (both ways). 

iv. Case: Peevyhouse v. Garland Coal & Mining: OK couple contracted with company to strip mine their farm. Lease required D to restore work at end of period.  Would have cost $29K, but farm only worth $300.  Court finds they are only entitled to $300.  
1. Cost of completion was so high, tactically Ps made mistake.  Should have asked for full value, not $25,000 – said to court that they knew it was too high!  So were given diminished value results.  
v. Case: Rock Island Improvement Co. v. Helmerich & Payne: D leased land from P to strip mine and didn’t reclaim afterwards as required.  P sues for breach.  Jury awards $375,000.  D claims since land only diminished in value $7K, damages are disproportionate. 
1. Court makes them pay all – cost of completion. 

vi. Case: Thorne v. White: P contracted with D to put on roof.  D walked off job, never completed.  P had another company do the work for more – but a better roof.  Court awarded P only the portion of the first K that needed completion.  


vii. Case: Freund v. Washington Square Press: D didn’t publish P’s book, and he’s suing for lost royalty damages.  Doesn’t get them – royalties difficult to define.  He only gets nominal damages. 

1. Problem for expectancy. 
 
viii. Look at sum that will fairly represent expectation interest – the loss in value to the injured party of the other party’s performance.  

a. Determining value of performance to injured party, not the reasonable person or the market value. 

2. Think about compensation, as doing the problems: 

a. Do the remedies do an adequate job of compensating people? 

i. Uncertainty, delays – difficult to quantify. 

ii. May not take into account all losses.  Can that influence a court? 

1. Yes.  Some are more generous, trying to pick up the difficult to prove costs, attorney fees. 

ix. Case: handicapped school v. teacher:  school had to hire a more expensive teacher after the teacher breached.  Court holds that the teacher is liable for the difference between her salary and the more expensive teacher (only one they could get).

1. Notion of an efficient breach – everyone ends up with something better.  This is the flagship case for the notion of an efficient breach. 

x. Cooper v. Clute (1917): K for selling cotton at 10 7/8 cents per pound.  D didn’t deliver.  Market value at the time was 10 7/8 cents.  D sold it elsewhere to someone for 11.03 cents/pound.  P contends he’s entitled to that profit the D made, but court says no.  D had no losses; he could cover at market value.  [He got his expectancy.] 
xi. Useful UCC: 

1. UCC 1-106: Remedies should be liberally administered to the end that the aggrieved party should be put in as good a position as if the other party had fully performed.  

2. UCC 2-713: Buyers damages for non-delivery or repudiation: 

a. Measure of damages for non delivery or reputidation by seller is the difference between the market price at the time when the buyer learned of the breach and the K price along with incidental and consequential dmages. 

b. Market price to be determined as of the place for tender.  

3. UCC 2-712: “Cover” 
a. After a breach, buyer can cover by making in good faith (and without delay) any reasonable purchase of or K to purchase goods in substitution. 

b. Buyer may recover from seller as damages the difference between the cost of cover and the K price along with incidental and consequential damages.  

4. UCC 2-708: Seller’s damages for non-acceptance or repudiation

a. Measure of damages for non-acceptance or repudiation by buyer is difference between market price at time and place for tender and the unpaid K price, but less any expenses saved in consequence of buyer’s breach. 

b. If measure of damages above is inadequate to put seller in as good a position as performance, then damages is the profit the seller would have made from full performance of buyer and incidental damages (minus credit for payments or proceeds).  

5. UCC 2-706: Seller’s Resale including K for resale: 

a. Seller may resell the goods concerned or undelivered balance.  Where resale made in good faith and in reasonable manner the seller may recover difference between resale price and K price.  

6. UCC 2-714: Buyer’s Damages for Breach in regard to accepted goods 

a. Buyer can recover damage for non-conformity of tender the loss resulting from the seller’s breach. 
b. Measure of damages for breach of warranty is the difference at time and place of acceptance between value of goods accepted and the value they would have had if as warranted. 

xii. Neri v. Retail Maritime: Ps bought boat, paid 4250, decided didn’t want the boat.  P sues to recover deposit.  D counterclaims with breach of K and damage in amount of 4250 (they said they could have sold two boats – “Lost volume damages.”) 

1. Governed by UCC 2-718 (only restitution remedy in UCC) 
2. Breaching buyer may have restitution of amount by which his payment exceeds: 

a. Reasonable liquidated damages stipulated in K or

b. Absent that, 20% of value of buyer’s total performance or $500, whichever smaller.  

c. Note: this has nothing to do with actual damages – statutory penalty! 

3. Court decides Pas are entitled to 4250 – D’s lost profit and incidental damages.  (about 1000).

c. Availability of Lost Expectancy Damages – Qualifications & Limits
i. Basic differences between general, consequential, incidental damages.  
· General damage is basically what the injured party would have received if performance occurred as planned. What was promised in terms of goods/services to paying party, or the contract price to performing party (less savings by not going through). 

· Consequential damage (in almost all situations) are things that happen to the paying party (not performing party) – in addition to value of performance, the damages that they suffer as a result of the breach.  Additional losses, like if something was late (lost profits, goodwill, etc.).  

· Issue – how much can be collected? 

· [Sometimes small breaches result in serious consequences – Hadley is way of limiting.  Looks at what breaching party had reason to foresee as probable result when contract was made.]

· But sometimes courts may not allow recovery even if foreseeable…courts sometimes think loss is so out of proportion to consideration that they capped it.

· As loss gets out of proportion, think that injured party shouldn’t have relied on D, anyway.  Can put businesses out of business – courts want to provide some recovery 

· P has a duty to mitigate the damage if possible.  Injured party should act reasonably to avoid damages.  If some of them could have been avoided by actions, then the court may not say they can’t collect damages.

· Certainty – another kind of limitation.   Higher standard of proof when the loss isn’t clear.  (Lost profits, etc.) 

· Incidental damage damages that occur “incidental to the breach” – because someone breached, there’s extra costs to try to sell, etc.  Storage costs, paying interest on inventory loan – things like that.  

ii. What’s foreseeable:  
Hadley v. Baxendale: putting a limit on consequential damages. 

1. P had mill business, crank shaft broke.  Sent shaft as pattern to engineers.  P told clerk that shaft must be sent immediately.  There was a delay (neglect) and Ps lost profits.  Sued for profits lost during the delay.  

a. Court says that where two parties make a K, the damages that one party should receive should be only what is fairly and reasonably considered as arising naturally from the breach.  

b. Court says that this wasn’t a reasonable damage.  D didn’t realize significance. 

iii. Armstrong v. Bangor Mill Supply Corp.: Ds failed to repair a crankshaft from P’s mill.  Workmen left shaft out of alignment, and had to be returned.  Mill shut down for days. Court said there were damages to pay.  

1. “Tacit Agreement Test” – some courts permit recovery of consequential damages only when D tacitly agreed to assume the risk.  

a. UCC rejects tacit agreement test – harder to collect damages. 

b. UCC 2-715(2)(a): consequential damages resulting from seller’s breach include any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had a reason to know.  

iv. Why limit damages? 

1. damages may be too large in relationship to the “real” damages – hardware store v. NASA space shuttle example. 

2. Unlimited liability would ruin some businesses. 

3. Should be some responsibility on P, too.
  
v. Mitigate loss (second kind of limitation)

1. Duty to mitigate is more than just a duty to accept legally enforceable offers. 

2. If injured party could have limited his loss by mitigation, we expect a reasonable person to do so.  Loss that could have been prevented isn’t recoverable. 

a. Encourages reasonable behavior. 

b. Prevents waste 

c. Stops stupid actions that run up damages. 
d. Burden is on the D to show that no mitigation took place.

3. Shiavi Mobile Homes Inc. v. Gironda: P sold mobile home to someone who defaulted; D’s father made offer to buy.  P didn’t take him up on it, sold the mobile home at a loss, then sued.  Court says he could have mitigated his loss.  

4. Parker v. Twentieth Century Fox: Shirley MacLaine didn’t have to mitigate her loss when offered a different role than the one she was contracted to appear in.  Hollywood is nicer to stars. 

a. Dissent says matter of whether role was inferior or not was for jury to decide, not judge.  (this is a matter of law?!) 

vi. Certainty (third kind of limitation)

1. Higher standard of proof

2. In others, assumption is that P has a provable expectancy loss, in this case we cap the loss.  P is not going to be put in as good a position as performance would have put him. 

3. “New Business Rule:” – only a well established business can recover profits.  

a. Evergreen Amusement Corp. v. Milstead: Evergreen sued by Milstead for not paying, Evergreen sues for loss of profits when contractor didn’t build theater in time.  Court doesn’t allow them to recover.  No easy way to prove losses. 

b. This rule on decline now; unfair to deny lost profits where P has been prevented from establishing amount of lost profits by the D’s actions.  In some courts now, only have to show reasonably certain factual basis for computation of probable losses.  Can be harder, but can still try. 

4. Lakota Girl Scout Council v. Havey Fund-Raising Management:  P’s suing for lost profits,e tc.  Claimed entitled to what Havey promised to raise, but jury gave less.  Court allows some recovery, but it’s a voodoo number. 

5. Looking at the fact of damages as opposed to degree of damage – a lot of courts put high standard on the fact of damage, but lesser standard on degree.  

6. Furnace case: Ps must show real basis for tort action when suing for emotional distress losses on a K claim.  

a. The Stewart Rule: where K breached in personal agreement, damages for emotional suffering are recoverable. 

i. Allowed when injury is to person 

ii. Where property involved, usually can’t recover for mental distress in K action. 

b. Physical injury helps.   

d. Reimbursement of Reliance Costs where there is a breach of agreement with Consideration

i. Putting the injured party in the position he was in before the K. 

ii. Nurse v. Barns (1664): juries can find special damages.

iii. Chicago Coliseum Club v. Dempsey: boxer breaches deal to fight in Chicago, sued by club.  
1. Four propositions for damages: 

a. Loss of profits (rejected – too difficult to say)

b. Expenses incurred by P prior to singing (rejected – can only recover damages flowing from the breach)

c. Expenses incurred in attempting to restrain D from engaging in other activities (court rejects – P incurred at own risk.) 

d. Expenses incurred after signing of agreement and before breach (court accepts – matter for jury.  Reliance recovery.)

iv. Autotrol Corp. v. Continental Water Systems Corp: P sues for damages of breach, including overhead expenses (engineer’s time in working on project.)  Court says OK.  Engineers could have been working on other things.   If this had been a K price, overhead would be improper.  But since these were joint venturers, it can fly. 

1. Why no expectancy?  Too speculative.  No way of knowing.

e. Validity of Clauses providing specific monetary remedy in event of a breach – Liquidated damages. 
i. “Agreed damages” – damages listed in K.  
1. For when it’s very difficult for the people making the K to figure out what the real damages will be, then the amount written in the K should be a reasonable forecast of harm. 

2. policy damage between freedom of K and dislike of penalties in K law.  

a. Not supposed to be punitive damages in K law, just compensatory.  

3. Test to see if the clause survives

a. Two parts


i. Are anticipated damages difficult to prove? 

ii. Are the stipulated damages reasonable?
4. HJ McGrath Co. v. Wisner: farmer contracted with canner for all the tomatoes he could grow at $28/ton.  Farmer now suing D for breach of balance of payment, though he didn’t deliver all the tomatoes.  Court finds that P should have gotten the part he was owed minus the damages caused by breach.  

a. Because actual damages ascertainable, the liquidated damages clause shouldn’t apply.  

b. Output K – not specific tonnage, but all tomatoes coming off the farm. 
c. UCC 2-718(1): damages for breach by either party may be liquidated in the agreement, but only at a reasonable amount & only when proof of loss makes it difficult to obtain a reasonable remedy. 
   

f. Monetary remedies where theory is Promissory Estoppel (unjust enrichment)
i. 2d Restatement, Sec. 90: a promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  [Fuller.]   Remedy as justice requires. 
ii. Possibility of limiting the remedy – sometimes you get expectancy, sometimes reliance – remedies are the way courts find spots along the spectrum.  

iii. Uncle promises Johnny $1000 for a car.  Johnny buys car for $500.  How much should uncle pay? 

1. $1000? 
2. $500 (not really reliance – it’s reliance - $500, the extra).  

iv. Goodman v. Dicker: Ps suing D for not going through with radio franchise agreement.  Sued for preparatory expenses as well as lost profit.  Court allows for prep costs, but not lost profits.  

1. True measure of damages are the costs made in reliance upon the promise. 

v. D&G Stout, Inc. v. Bacardi: Stout relied on Bacardi’s promise not to sell, and then Bacardi withdrew it.  Stout can recover difference in price. 

vi. Walters v. Marathon Oil Co.: Ps bought gas station and relied on D to supply gas.  Gave up other opportunities in reliance on D.  Lost something. 

1. Can recover lost profits in order to do complete justice. 

2. Actually getting expectancy damages!  Why?  Reliance damages hard to figure out. 
vii. Grouse v. Group Health Plan – induced reliance, specific promise of job and to have it he quits.  He has a cause of action for damages.  

g. Restitutionary Relief

i. To avoid unjust enrichment by D, make him give back whatever the D got. 

ii. From Ks and Quasi-Ks.  

iii. Seek this if expectancy looks lousy. 

iv. Measurement can be difficult. 

1. Most common: 

a. What D would have to have paid on open market

b. What value has been added to D’s property 

c. How much did it cost P to do it? 

2. To Newell, there’s no miracle answer to what a court might pick. Safest guidelines – if they like the P, bigger numbers more likely.  If a breaching P, lowest number is most likely.  

a. Ease of measurement is certainly a factor to the court.  Good lawyer provides good numbers, easy to measure. 

v. Measure of Restitution Interest: 

1. reasonable value to other party of what he received in terms of what it would have cost him to obtain it from a person in the P’s position. 

2. Extent to which the other party’s property has been increased in value or his other interests advanced. 
vi. Susi Co. v. Zara Contracting – can a K be dumped for lousy expectancy, so party can get what they can in restitution? 
1. Quantum meruit – value of the work performed.  Injured party allowed to recover for the actual work under the theory that the K is void – can say to hell with the K.  

vii. A losing K

1. Can get rid of K price if there’s a breach, but if substantially or fully performed, then stuck with K price.  
 

350,000 K price

255,000 cost to complete

105,000 completed

Owner repudiates

Offer of 60,000 to settle.  Take it? 

No. 

Expectancy: 350 K price – 255 (what they saved by not completing) = 95 – 5 (what’s salvageable) = 90  OR 

Expectancy: 105 (cost completed) – 5 (salvageable) – 10 (lost profit if K completed) = 90

Restitution: Put P in place if K not performed: 105 (spent) -5 (mitigated) = 100 OR

Restitution: what work worth on market – 100 value added to property.  

Calculate whatever way we value this situation. 


Assume that contractor is the breaching party not the innocent P.  

What would the breaching party recover in restitution? 

· If sue for 100, what are they likely to get? 

· 350 (K price) – 270 (what D has to pay to have job finished) = 80 benefit bestowed on D.  

· Shows how truly awful that $60,000 offer is.  Even if switch who innocent party is, number still $20,000 higher than the offer. 

viii. Where non-breaching P conferred benefit but can’t prove lost expectancy – recover using restitution.  
1. Bausch & Lomb v. Bressler -- Restitution should be the way B&L can recover – D is liable for material breach, and P may recover the reasonable value of services rendered, property conveyed, less the reasonable value of any counter performance.  So could recover as much of 500,000$ as it can show that it unjustly enriched Sonomed.

h. Specific Performance

i. Equitable remedy

ii. Closest thing we have to pure expectancy – trying to put an injured party in as good a position by ordering performance.  

iii. Courts grant specific performance when the P’s remedy at law is inadequate. 

1. Must show that damage remedy is inadequate. 

a. Usually an issue of cover – can you cover and solve the problem?  If not, more reason for a court to grant specific performance.  

b. One of a kind – hard to find substitute. 

i. Land

ii. Custom yacht

iii. Commemorative Corvette (etc.)

2. UCC 2-716 – goods. 

a. Specific performance can be decreed where goods are unique or in other proper circumstances.  

b. Problems of goods: ordinarily no specific performance, unless goods are unique. 

c. Outputs contracts, commodities, P having difficulty financing a substitute purchase, D has goods but nothing else – court might order D to give goods rather than leave P to buy the goods someplace else.  
3. Land: If have K for one place and are told you can get another instead, can’t be substituted.  Can get specific performance. 

4. Output contract: sale of goods – measure the quantity by the seller’s output.  Typical specific performance issue. 

a. The tomato farmer and the canner: difficult to establish monetary damages. 
i. Measuring quanitity; might not be able to cover.  Expectancy hard to calculate. 

5. Special goods

a. The machinery case, where P needed the machine and couldn’t afford another (though there were some available.)  Equitable remedy faster than a regular lawsuit.  

iv. Easier to get specific performance now than it was 25 years ago.  

v. There are some limits. 

1. Never get personal service specific performance. 

a. Slavery and supervision issues. 

2. Limitations covered by “unclean hands” – better be a good guy if you’re asking for equitable relief.  

III. Policing Agreements & Promises 

a. Defenses against Ks 

i. Duress: overpowering someone 

a. Assent
b. Induced by 
c. Improper threat
i. Crime or tort

ii. Abuse of public process (sign or I’ll turn you in to the IRS)

iii. Use of civil process in bad faith 

1. put liens on real estate

iv. breach of duty of good faith and fair dealing 

1. gov’t contract – unless you award me the next K, I’ll mess up this one. 

v. Exchange unfair & threatened action 

1. cases harder to classify under duress

2. kitchen sink provision – anything within reason the court wants it to mean.  

d. That leaves victim no proper alternative 
e. – or – 

f. necessitous circumstances
g. nasty conduct 
h. rotten resulting deal

2. Harder to show when moving away from violence – what pressure are we willing to allow?  There’s always pressure in a negotiation.  

3. Policy: concern with abuse of power in the marketplace vs. freedom of contract (Hardesty v. Smith)

4. Case: Mutual biscuit: needs to be more than just high prices; everyone would like to pay less for goods! 

5. Case: Machinery Hauling: a threat not to do existing business because you can’t claim duress for future expectancy.  

6. Case: Kudra – the fur coats.  Duress because holding the coats and business reputation was on the line. 


ii. Undue Influence: overpersuading 
1. See usually in wills.  Someone taken advantage of – a dominant party and a weaker party and some kind of relationship, like client/attorney, minister/parishioner.  Wouldn’t have done it without persuasion. 

iii. Fraud: Misleading someone 
1. reliance
2. on an assertion 
3. that’s false 
4. which is a material fact
a. Also misrepresentations of fact, failing to disclose material facts (massive roach infestation case!)  

5. Citicorp termites: misrepresentation of the situation of the house.  

a. Has to be some damage if want to collect.  

6. Policy: freedom of K v. not wanting to allow Ks where people are taken advantage of. 

a. Lack of private autonomy, because they really didn’t bargain for what they got.   


iv. Public Policy: Bad K.  

1. Illegality – catch all category where a court decides that the public interest in freedom of K is outweighed by another public concern.  

a. Hitman contracts

b. Restrictive covenants between attorneys. 
c. Restraint of trade

2. Has to be a pretty important public policy to outweigh freedom of K.  

a. Some exculpatory clauses, which relief a party from tort liability.  Common in sports related things.  

i. Never going to be able to get out of intentional tort or gross negligence – policy so strong as to not wish to allow people to commit these.  

ii. Negotiated clasues have better chance than form boilerplate.  

iii. Nature of activity is important.  

b. Covenants not to compete

i. When courts don’t like something they can 

1. void it 

2. rewrite it

3. blue pencil rule (cross out what they don’t like. 

ii. Covenants not to compete must be: 

1. ancillary, not direct (part of something else.) 

a. can’t do a direct restraint of trade

b. must be part of another agreement 

2. Legitimate interest of promisee

3. reasonable geography and time 

4. scope of activity must be described in the K.  

5. Can’t be any substantial hardship to the promisor or injury to the public 

a. Like lawyers
iii. Can have liquidated damages as well as actual damages that occur before injunction (oral surgeon case.) 

v. Unconscionability: things that turn the court’s stomach.  
1. Courts don’t like the result and also think someone was treated badly.
2. Generally decided as a matter of law by the judge.  

a. Kind of legal garbage can.  

b. “hard cases make bad law” ( rather than torture other doctrines to get the right result, call it unconscionable.  Problem – very ad hoc.  

3. Case: man who was tricked into signing away the deed to his house.  

a. Substance was awful. 

b. Process of sale was awful.  

c. It is possible to restore parties to status quo.

4. Case: Industrialease and the trash burners.  Agreement between businessmen, but still unconscionable. 

a. Essentially, don’t want to allow trashburners that don’t burn trash. 
5. Case: Ps, on welfare, bought freezer from D on credit.  Court finds unconscionable because were charged over $1200 from $300 freezer.  

vi. The Statute of Frauds: 

1. Some Ks need to be in writing in order to be upheld.  

a. “written memo” 

b. Depending on statutes, there is tendency to broaden to include modern technology. 

c. Form issue: 

i. Fuller – whatever justification it has, comes from form.  

1. Form, cautionary, channeling.  

2. Terminology: 

a. Within the statute

b. Taken out of the statute – when exception 

c. The statute has been satisfied – some sufficient memo

3. The UCC: Provision 2-201

a. Drafted in 1940s, has $500 amount.  

4. When does it apply? 
a. To charge a personal representative to answer for damages out of promisor’s own funds. 

b. To charge a person to answer for debts of someone else.  

c. Marriage

i. For promising property in exchange for a marriage. 

d. Real estate 

i. Harshest application of statute of frauds.  

ii. Exceptions for some short term leases. 

e. Agreement that isn’t to be performed within a year. 

i. Case: the employment case.  D says it’s in statute because K made before he started working – no way he could have worked the full year!  Court rejects.  
f. Charge person to authorize agent to buy and sell real estate. 

g. Charge estate of dead person on agreement that won’t be performed during lifetime of promisor.  

5. If fail to satisfy the statute, the courts will call the K “voidable,” but not void.  Huge consequences.  If not raised, the D goes away.  But it is attackable.  

6. Exceptions

a. Even if statute is applied, restitution will be available.  

b. Part performance in some cases; can take that out.  

7. In general, statute is disfavored. 

a. Tendency is to narrowly construe it, find exceptions, confine to limited range. 

8. Major exception: the main purpose or leading object rule: 

a. Courts say the promise and guarantee taken out of the statute if the leading object of the promisor is his or her own benefit, rather than the benefit of the debtor.  
i. Eg, the lawyer who promised to pay debt out of his own pocket and then said he didn’t have to, because agreement was in the statute.  Court says no, it was for his own benefit.  
b. Policing Contract Additions

i. Alaska Packers’ Association case: fishermen in Alaska demanded more money for the job.  Took advantage of the company’s situation.
1. Policy at the time didn’t favor laborers.  

ii. New K made after old one means the new one has precedence over the first. 

iii. Pre-existing duty doctrine (dying): unless a previous K is voided long enough for parties to reconsider and give additional consideration, it’s a pre-existing duty and can’t create a new K. Not supported by consideration.  

