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I. History Overview

a. Until the 19th Century, work wasn’t based on freely bargained employment relationships.  Rather, English law was based on the domestic relationships of master & servant growing out of the servant’s relationship in the master’s household. 

b. In the Federal Period, labor market was mixture of free & paid labor; status based work.  

c. The Rise of the Factory System after the Civil War

i. Free Wage Labor

a. Contractually based relationships 

b. more specialized division of labor 

ii. Consequences

a. erosion of the need for craft skills – appropriated by machines

b. growth in the scale of manufacturing enterprises – loss of the intimacy of the antebellum shop

c. change in the composition of the working force

a. supervisory positions were white males, but workers were children, immigrants

d. employers had unilateral power to make and enforce rules – carte blanche.  

d. Rise of the Labor Movement after the Civil War

i. Less powerful unions formed and died with economic rises & depression until AFL formed under leadership of Samuel Gompers in 1886.  

a. AFL Philosophy

a. “pure wage consciousness” 

b. relied on economic power

c. not so radical, accepted idea that labor was commodity to be sold on a market, but that best way for the market to work was for the collective to organize.  

d. Business union – want to maximize the return from the perspective of the workers.  

e. CIO rival develops in the 30s

b. Also, IWW (Wobblies)

a. Radical Movement 

i. Wanted to completely change capitalist system, have system of worker control 

c. Knights of Labor fighting for 60 hour work week

a. At high mark 4 million belonged

d. Also, the company union 


e. Judicial Intervention 

i. Hostility to union activities 

a. unions regarded as criminal conspiracies – illegal deprivation of employer’s property or interference with contracts.  

a. Narrowed use when courts required employer show union was guilty of either an illegal purpose or the use of an illegal means (violence).  

b. Courts accepted that employees would be permitted to strike for their wages.  Needed another justification.  

c. Vegelahn v. Gunter

a. Famous common law case – Mass. (1896) 

b. TRO (injunction pendente lite) issued restraining union members from interfering with P’s business by patrolling sidewalk or street in front or around business premises to prevent scabs from entering. 

c. Ds conspired to prevent Ps from getting workmen, from carrying on business until adopted schedule of business agreeable to the union.  

d. Opinion: 

i. Allen: patrol was unlawful interference with the rights of employer and employed; 

· Employer has right to engage all persons who are willing to work for him at such prices as may be mutually agreed upon. 

· Employed or seeking employment have corresponding right to enter into or remain in the employment of any person willing to employ them.  

· Intimidation not limited to threats of violence or physical injury to persons or property; includes persuasion.  

ii. Holmes’s Dissent: Picket line isn’t automatically threatening; workers publicizing their dispute with management.  Shouldn’t be unlawful to do in a group what’s lawful for one man to do alone.  

e. Analysis: look at the OBJECTIVE then MEANS.  

d. Yellow Dog Contracts: employee agrees not to join a union.  

a. Courts would issue injunctions to prevent breaking these contracts.  

II. Anti-Trust Legislation

a. Sherman Act (1890)

i. 1890: Congress declared unlawful “every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several states or with foreign nations.” 

a. violations punishable as federal crimes, AG authorized to instituted injunction proceedings, and persons injured in the course of business given right to sue civilly for treble damages.  

b. objective was elimination of agreements between manufacturers or suppliers to fix prices or regulate the supply of goods, but applied more often to labor unions than to business corporations.  

c. Held could apply to labor unions in Loewe v. Lawlor.  

a. Loewe v. Lawlor (Danbury Hatters)

i. Organizers unhappy b/c hatters weren’t union shop; other unionized hatters were saying would un-unionize if didn’t organize.  

ii. Boycott organized with retailers.  

iii. Loewe came up with idea to sue the workers with homes under Sherman act for treble damages.  

iv. Boycott said to interfere with P’s production of hats & distribution in interstate commerce.  

v. Ds combined to prevent Ps from manufacturing articles intended for transportation in interstate commerce; Ps prevail. 

b. Clayton Act  (1914)

i. Congress: shouldn’t be using Sherman Act to attack labor unions, but some loose language in there to allow hostile courts to weasel out of it.

a. Had been hailed by labor as a savior, but ended up being an agony.  

ii. States passed mini-Clayton acts.  (?)

a. Sec. 6: 

a. Typical objectives of labor organizations are legit 

b. Anti-trust laws don’t forbid existence of labor orgs or prevent them from carrying out their objectives.  

c. That the labor of a human being is not a commodity or article of commerce.  

b. Sec. 20: 

a. Imposed limitations power of courts to issue injunctions in labor disputes.  

i. “no restraining order or injunction shall be granted by any court of the United States, or a judge or the judges thereof, in any case between an employer and employees…involving, or growing out of, a dispute concerning terms or conditions of employment, unless necessary to prevent irreparable injury to property or to a property right…for which there is no adequate remedy at law….”

iii. Duplex Printing v. Deering: 

a. SCOTUS, 1921: Court interprets Sec. 20 to apply only to disputes between employer and its own employees.  Courts can issue injunctions to prevent secondary boycotts. 

b.  Union’s actions interfered with interstate commerce – under Sherman Act could have been enjoined.  BUT what about Clayton Act?  But Court concluded Sec. 6 doesn’t legitimize acts that would be illegal under Sherman Act.  

c. Norris-LaGuardia Act (1932) 

i. Closes the gaps.  

ii. No court of the US shall have jurisdiction to issue any restraining order or temporary or permanent injunction in a case involving or growing out of a labor dispute except (in Sec. 1) 

iii. Policy (in Sec. 2) 

a. The individual unorganized worker is commonly helpless to exercise actual liberty of contract and to protect his freedom of labor…it is necessary that he have full freedom of association, self-organization, and designation of representatives of his own choosing, to negotiate the terms and conditions of his employment, and that he shall be free from the interference, restraint, or coercion of employers…for the purpose of collective bargaining.” 

iv. Outlaws the yellow dog K.  

v. Sect. 13(c): expands the term of labor disputes to include secondary disputes – gets to the heart of Duplex printing.  

a. US v. Hutcheson 

a. SCOTUS (1941) 

b. Two unions fighting over jobs in St. Louis; FDR’s AG goes after union on strike.  

c. Court: if can’t enjoin someone for an activity under the law, then surely can’t be prosecuted for the activity (would make the law an ass.) 

b. Burlington Northern RR Co. v. Brotherhood of Maintenance of way Employees 

a. SCOTUS (1987).  

i. Union Brotherhood of RR workers in dispute in Maine.  Union pickets in Maine; none of the RR employees will work; union begins to picket everywhere all over the country (this is secondary boycott. ) 

ii. RR wants court to narrowly interpret 13c to employer-employee.  

iii. Court rejects: Norris-LaGuardia doesn’t distinguish between primary & secondary boycotts with neutrals; “the judge made law of the late 19th & early 20th centuries was based on self-mesmerized views of economic and social theory…and on statutory misconstruction.” 

III. The NLRA or WAGNER ACT (1935) 

a. Enacted in the heart of the Depression; culmination of a long period of development including enactment in 1926 of the Railway Labor Act.  

i. Later amendments: 

a. Taft-Hartley Act (1947

b. Landrum-Griffin (1959) 

b. Structurally a New Deal Solution

i. Administrative Agency

ii. 5 member board.  

c. Ringing declaration of policy in Section 1. 

i. The denial by employers of the right of employees to organize and the refusal by employers to accept the procedures of collective bargaining….the inequality of bargaining power between employees who do not possess full freedom of association or actual liberty of contract and employers…tends to aggravate recurrent business depressions, by depressing wage rates and the purchasing power of wage earners in industry and by preventing the stabilization of competitive wage rates and working conditions within and between industries. 

d. Sec. 7: Beating heart of NLRA: Right to organize. 
i. Employees have the right to self-organize, to form, join, or assist labor organizations, ot bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining (strikes, boycotts – even applies to non-union shops) or other mutual aid or protection. 
e. Sec. 8: Employer unfair labor practices. 
i. 8(a)(1): ER can’t interfere, restrain, or coerce EEs with their exercise of §7 rights. 
ii. 8(a)(2): ER can’t dominate or interfere with formation or administration of unions (outlawing company unions).  
iii. 8(a)(3): ER can’t discriminate against union members or discourage membership in the unions.  
a. After Taft-Hartley, can’t encourage, either.  EE has the right to not be in the union. 
iv. 8(a)(4): ER can’t discharge or discriminate against EE b/c he filed charges or gave testimony under the act. 

v. 8(a)(5): ER can’t refuse to bargain collectively with EE reps. 

f. Sec. 9: How union becomes certified.  

g. Sec. 10: Remedies

IV. The Right to Organize: 

a. And under Taft-Hartley, there’s also a right to not organize.  
b. ER interference with organization: 

i. What ERs can restrict with policies: 

a. Republic Aviation: 

a. SCOTUS, 1945: ER had general rule against soliciation; EE discharged for passing out union applications during lunch, and three EEs discharged for wearing union steward badges. 

i. SCOTUS: Rules that bar union solicitation on EE’s own time (not under working hours) or wearing badges are presumptively invalid.  

ii. ER can ban activity during working hours UNLESS the rule had a discriminatory purpose.  

iii. Working hours = from beginning to end of day, including lunches.  

b. Beth Israel: 

a. Hospital rule barring solicitation or distribution of literature by EEs in patient care and other work areas was violation of 8(a)(1) and (3) in reference to areas like cafeteria and coffee shop.  Would have been OK in areas like the patient’s room.  Requires showing that disruption to patient care would result if solicitation occurred.  

c. Lechmere: 

a. SCOTUS, 1992

b. Court holds the ER’s property rights trump the union’s right to organize the EEs.  [Thomas points out that the NLRA confers rights on EEs, not on unions or non-EE organizers.] 

c. ER can completely prohibit solicitation and distribution by non-EEs, except in rare circumstances.   (If no reasonable access to the EEs, then court could engage in balancing analysis.) 

i. Applies to parking lots that are open to anyone else in the world.  

d. A practical response to Lechmere: 

a. Using salts to “salt” the workforce with union people.  Then organization is being done by EEs.  [Salts were approved by the Clinton board.]

ii. Excelsior Rule: 

a. ER must provide list to NLRB Regional Director w/in 7 days or consent/election agreement or direction of election.  Excelsior list contains list of all EEs and addresses.  (If not provided, will be set aside and new election ordered.) 

iii. What ERs can say to EEs: 

a. On the lookout for things which interfere with the “laboratory conditions” NLRB seeks for elections.  

b. Anti-union speeches: 

a. ERs assemble EEs for antiunion speeches. 

b. Under NLRB v. United Steelworkers, ER’s denial of equal time to the union isn’t a ULP.  

i. Denial of equal time is presumed lawful; the burden is on the GC to demonstrate the union is “seriously incapacitated” from communicating with EEs by any other means.  

ii. The “alternative means” then becomes the big issue.  

c. Peerless Plywood Rule: 

i. Ban on captive audience speeches on company time within the 24-hour period prior to the election.  

ii. Has an “unwholesome and unsettling effect.” 

· Easily subverted; only addresses oral speeches, only in 24 hours (24.5 hours would be fine).  

· Propaganda, pamphlets ( those OK, as would be voluntary attendance.  

c. ER threats: 

a. 8(c): expressing of views, argument, or opinion or dissemination thereof, whether in written, printed, graphic visual form, shall not constitute or be evidence of a ULP under any of the provisions of the Act if such expression contains no threat of reprisal or force or promise of benefits.  

i. Conflicting policies: freedom of expression vs. freedom of EEs to form, join, and assist EE unions.  

ii. Learned Hand: “Words are not pebbles in alien juxtaposition; they have only a communal existence, and not only does the meaning of each interpenetrate the other, but all in their aggregate take their purport from the setting in which they are used.”  Or: it’s context.  

b. Gissel Packing Co.  

i. ER can tell only what he reasonably believes will be the likely economic consequences of unionization that are OUTSIDE of his control, and not threats of economic reprisal.  

ii. Opinions: may freely communicate any opinion about unions so long as ER doesn’t make threat of reprisal or force or promise of benefit.  

iii. May make predictions about what unions might do to the company BUT MUST BE BASED ON OBJECTIVE FACTS to convey belief as to demonstrably probable consequences beyond control, or to convey management decision already arrived at (would close union if organized, etc).  p. 151. 

c. Gissel caused problems. 

i. Imprecise test, gives incentive to unions to argue and incentive to ERs to skirt the edge of Gissel.  

d. ER Lies: 

a. Dangerous because can’t be remedied – only can seek a new election by declaring the old election invalid.  Working with Sec. 9.  

b. Midland National Life Insurance Co.  

i. ER put literature in the paychecks with substantial misrepresentation of facts – distributed just hours before the election.  

ii. Board (Reagan Board) won’t probe truth or falsehood.  Will not set aside election based on misleading information.  

iii. Only one way to intervene: there is an exception for forgery.  

e. ER inflammatory Appeals: 

a. Appeal to racism or hostility to foreigners

i. Sewell Mfg. (1962): ER represented that unions were in favor of racial integration.  

ii. Board: has the responsibility to ensure voters have opportunity to exercise “reasoned, untrammeled” choice.  

iii. SOME statements with racial overtones might be OK, if temperate in tone, germane, and factually correct; EEs have right to know. 

iv. BURDEN: on the party making use of racial message to show it was truthful and germane.  

· When there is doubt, it will be resolved against him.  

b. For statements meant to inflame electorate for union election that aren’t lies or threats: 

i. Statutory answer is that these aren’t ULPs. 

ii. Use §9 to reglate “fair laboratory conditions of elections.”  

f. ER Polling EEs:

a. Struksnes Construction Co.  

i. 8(a)(1) violation – but no remedy b/c no one had been at that job site for 3 years.  Also, poll was valid under old rule.   

ii. Struksnes manager solicited signatures of the people who wanted him to deal with the bargaining unit – and didn’t get a majority.  (One on one confrontation.) 

iii. Court articulates factors that would make polling legit: 

· Purpose of the poll is to determine the truth of a union’s claim of majority

· This purpose is communicated to the EEs

· Assurances against reprisal are given

· EEs are polled by secret ballot

· The ER has not engaged in ULPs or otherwise created coercive atmosphere.  

g. ERs awarding benefits: 

a. Not per se unlawful, but it’s a violation of the act unless the time of the benefit was determined by something besides the upcoming election.  

b. Promise of FUTURE benefit excluded in 8(c).  ER must maintain the status quo during election.  

c. Exchange Parts: 

i. SCOTUS, 1964

ii. “Union can’t put these things in your envelope – only the Company can do that.”  

iii. NLRB: announcement & grant of benefits showed intent to induce vote against the union.  Suggsetion of the fist in the velvet glove.  

iv. SCOTUS affirms: 8(a)(1) also prohibits favors to EEs designed to mess with the EE’s free choice in the upcoming election.  

c. Union Misconduct 

i. Savair: can’t waive initiation fees for those who sign union slips.  

a. SCOTUS: “by permitting union to offer to waive initiation fees for EEs to sign recognition slips before the election, the boar allows the union to buy endorsements and paint a false portrat of EE support.”  

b. Also, ominous to those EEs who didn’t sign the slips.  

c. After this case, unions started waiving ALL initiation fees for new bargaining units.  (Waivers for all EEs are legit, if they can join before AND after the election.) 

ii. Union can’t restrain or coerce EEs in exercise of their §7 rights.  

a. 8(b)(4): outlaws secondary boycotts, etc.  (See below).  

iii. Board generally won’t set aside an election if UNION promised better wages, etc., that are outside its power.  But if something is in the union’s power to give, the Board will interfere.  

d. Company Unions: 

i. Outlawed in 8(a)(2). 

a. History behind Wagner Act: company unions were considered the main threat to collective bargaining. 

b. Prohibition is pretty broad: ER can’t “Dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it…” 

a. Need to determine what a labor organization is to find a violation.  

b. Look to §2(5): “any organization of any kind, or any agency or EE representation committee or plan, in which EEs participate and which exists for the purpose, in whole or in part, of dealing with the ER concerning grievances, labor disputes, wages, rates of pay, hours of employment or conditions of work…” 

c. Consequence of this broad language: 

i. Many ER attempts to create EE input devices are illegal.  

ii. Enshrined in 8(a)(2) in policy of ER neutrality with more than one union.  (Midwest Piping Doctrine: when there was a question regarding representation – multiple unions – the MP Doctrine was triggered and ER couldn’t take sides.) 

ii. Permissible: 

a. Committee that shares info, brainstorms, acts as suggestion box, or plans educational programs doesn’t violate the statute IF it’s majority rule and has other functions besides making suggestions to management.  

a. Management could participate IF its representatives don’t have veto power.  

b. Obviously, can’t act like labor organization.   

iii. Electromation, Inc.  

a. 7th Circuit, 1994 

b. no existing union at Electromation, so this case applies to all non-union shops.  

c. Problems: 

a. Management decided how committees would be formed, how decisions would be made, what the committees would be discussing.  

b. ER drafted policy goals, determined number of EEs on the committees, made manager the coordinator of the committees.  EEs were paid for time at meetings; ER had final say.  

iv. Legal Analysis to find  unlawful domination: 

a. First, must find a “labor organization” under 2(5): 

a. EEs participate

b. Organization exists, at least in part, for the purpose of dealing with the ER

c. Dealings concern “conditions of work” or other statutory subjects (grievances, labor disputes, wages, rates of pay, or hours of employment) 

d. If org. has the purpose of representing the EEs, it’s a labor org.  

b. Domination: 

a. Formation, structure, membership, financial support (eg, if paid for time) 

b. In the case, wouldn’t be a violation if just for quality, efficiency, or communication device. 

v. Remedy: 

a. Cease & desist. 

b. Come up with new plan that doesn’t run afoul of prohibition. 

c. Just a slap on the wrist, and besides, NLRB probably wouldn’t prosecute.  

d. The client is allowed to know that the law doesn’t have any teeth!

e. Claims of Majority Status 

i. ER can’t interfere or assist with creation or running of union.  The danger is that ER and union could become sweethearts.   
ii. If union says it has the  majority of EEs behind it, ER has three options: 
a. Recognize the union
b. File petition for election
c. Wait for union to file petition for election.  
iii. ER can’t recognize a union that doesn’t have the majority of support! 
a. Brukner Nursing Home
a. SCOTUS, 1961:  ER violated 8(a)(2) in supporting a labor union; unlawful to support union without majority b/c it gives advantage over other unions.  
b. New rule is a bright-line rule.  

i. Case by case factual analysis, however.  

ii. Different for organizing campaign vs. existing union.  

c. Good faith belief in  union’s majority isn’t enough.  Recognition has to be withheld until Board conducts election.  
d. ER’s good-faith acceptance/rejection can be challenged in ULP proceeding.  
e. Remedy is only “remedial order.” 

V. NLRB Jurisdiction & Procedure: 

a. ERs covered
i. §2(2) – (3)

a. Excludes: US or State EEs, anyone subject to Railway Labor Act

a. SCOTUS has excluded Roman Catholic secondary schools.

b. Kennedy gave federal EEs the right to organize in EO.  Still, not under NLRA but their own labor relations authority.  Can’t strike, slow down, picket agencies if interferes with agency operations.    

b. (3) excludes farm workers, domestics, employed by parent or spouse, independent contractors (since not EEs), supervisors (b/c they can hire and fire, have independent judgment), contractors.  

ii. Supposed to cover businesses that affect interstate commerce, but b/c of lack of funding, had to be limited. Board established standards about whom the NLRA covers.  

a. Retail doing $500,000 or more 

b. Non-retail doing more than $50,000

c. “instrumentalities, links and channels of interstate commerce” (like trucking companies) doing more than $50,000.  

d. Public utilities with at least $250,000 more (or qualify under jurisdictional standard for non-retail firms) 

e. Transit systems (other than taxis, which are retail) doing more than $250,000.  

f. Newspapers & Communications systems; radio, TV, Telegraph & Telephone doing more than $100,000.  Newspapers doing more than $200,000.  

g. National defense; “firms having substantial impact on  national defense” 

h. Proprietary & non-profit Hospitals – with gross annual revenue of at least $250,000. 

i. Law Firms & Legal Assistance: with gross annual revenue of at least $250,000.  

j. NOTE: even if not covered under NLRA, might be covered by a state’s “little” NLRA! 


b. NLRB Procedure: 

i. Two types of cases: 

a. C cases (unfair labor practice cases – have C in front of number)

a. ULP case procedure: 

i. Any person (EE, union, ER) can file; must be within 6 months.  

ii. Filed with the Regional Office. 

· ULP charge takes months to process: 

A. 90% resolved by the regional director by negotiated settlement or dismissal.  

B. If RD doesn’t process, can appeal to General Counsel.  

i. At this point, no recourse if refuses to pursue.  No appeals to the court. 

iii. If prosecuted then takes six months to a year more to get a hearing. 

· Complaint is now called a complaint, not a charge. 

· ALJ has hearing, with right to call/subpoena witnesses and right to cross examine. 

iv. ALJ’s decision is called a Recommended Order. 

· This can be appealed to NLRB in Washington DC

v. NLRB review can take six months to a year more.  

· NLRB’s review is de novo, including facts.  (But likely to give weight to ALJ’s findings). 

· Will make findings of fact and conclusions of law.  

· Another delay as their decision is written. 

vi. Can appeal to Circuit Courts of Appeal – more months to years of delay. 

· OR NLRB could file petition to enforce.  (NLRB has no civil contempt power until court of appeal decides to enforce.) 

b. R cases: Representation cases (have R in front): 

a. Where the issue is who is or should be representative?  

b. Cases can arise in four ways.  

i. When EEs or union file petition for respsenation rights.  

· Must be supported with showing of interest from 30% of EEs.  Via cards. 

A. Most unions prefer to have 75% before they file.  

ii. ER requests election. 

iii. Rival union petitions to intervene and get on the ballot with 10% of interest.  

iv. Petition to decertify the union: 

· Again, requires showing of interest from 30%. 

· Limited to window period before expiration of collective bargaining agreement. 

c. Issues that come up in R cases: 

i. Whether NLRA applies (jurisdiction). 

· ER may assert that they’re not covered.  

ii. Appropriateness of the bargaining unit. 

· Defining the electorate – what is the appropriate group.  EEs at one situs vs. EEs at all areas. 

iii. Eligibility of a particular voter: 

· Supervisor, or oddball groups of EEs that don’t seem right for the bargaining unit.  

A. Such as confidential secretary. 

iv. Appropriate timeliness of the petition.  

d. Ultimate decider in the R cases: 

i. File with RD – RD conducts elelctions and holds hearing. 

· After the election, objections may be filed w/in 5 day period. 

· OR can file ULP alleging coercion, etc.  Remedy is new election. 

ii. If there is an objection filed or challenge is through ULP, then appeal is to the NLRB.  

· However, the parties may have stipulated to wait their right to appeal to the NLRB. 

c. Interlocutory relief is possible: 

a. 10(j): board can petition courts to seek TROs. 

i. But this happens very rarely; everyone believes there ought to be more 10(j) injunctions, but aren’t enough resources.  

ii. Judicial Review: 

a. On findings of fact, review standard is supported by substantial evidence on the record as a whole (altered by Taft-Hartley).  

a. Ct looks at entire record to determine if there’s adequate evidence. Standard is “substantial evidence supporting the decision when viewed in the light of the entire record.”  It’s substantial when a reasonable mind might accept it as adequate to support a conclusion. 

b. On findings of law, ct gives Chevron deference

a. Looks at the board’s decision and ask: 

i. Is there a statute speaking to the precise question at issue? 

ii. Check in study aid. 

VI. ER Coercion & Discrimination: 

a. Generally: 

i. in discrimination cases, 8(a)(1) Is always a charge to make: if others are violated, so is 8(a)(1).  Why? 
a. Union membership includes membership activity.  
b. Union membership has been given a special case law gloss.  

ii. Most cases are brought under 8(a)(3) with 8(a)(1) as derivative charge.  

a. 8(a)(3): prohibits ER from discriminating against EEs for union activity.  

b. Requires there be proof that discharge or lesser discipline was product of anti-union animus.  (8(a)(1) doesn’t require an anti-union motive!)

a. Doesn’t matter if it just SEEMS unjust.  Must have motive. 

i. ????Highly favorable to P.  

· GC has burden to show union activity was ONE of the substantial motivating factors in the firing. 

· If ER can’t rebut, can assert affirmative defense that would have been substantial motivating factor.  (this can be total defense.) 

c. Mixed-motive or pretext cases: 

a. Pretext case: ER asserts a valid business reason for action but evidence shows that the reason is a sham, or that he didn’t really rely on it.  

b. Mixed motive case: two factors.  Demonstrable & legitimate business reason AND ER’s hostile feelings toward EE’s union activity.  Heavy burden shifted to ER. 

i. GC establishes his case by proving existence of protected activity, knowledge of that activity by the ER, and anti-union animus.  

· This raises an inference that the EE’s protected conduct was motivating factor in discharge/discipline. Act violated. 

ii. ER can rebut with evidence showing that there was no prohibited motive. 

· If can’t, then ER must show that discharge would have happened for legit reasons regardless of protected activities.  

· ER has burden of production and persuasion.  Must show by preponderance of the evidence that discharge was due to EE’s unprotected conduct.  

b.  Discrimination: 

i. Remedy for 8(a)(3) violation: reinstatement & backpay, offset by other earnings; additionally mitigation doctrine could reduce allowance.  

a. BUT, no backpay for illegal workers.  (recent change)

ii. Edward G. Budd Mfg. Co. v. NLRB: 

a. 3rd Circuit (1943): EEs had company association, treated reps with incredible deference.  UAW started to organize shop and lost; union filed charges b/c of unlawful discharge of two EEs.  One was REALLY bad.  BUT NLRB orders reinstatement and Ct of App. found it was ER dominated association.  

a. ER may discharge EE for good reason or a bad reason, or no reason IF it doesn’t violate the NLRA.  Here it was obvious discharge was b/c of union activity.  

b. ER  never acted on just cause reasons.  

iii. Adkins Transfer: 

a. 6th Circuit (1955): when mechanics joined union, ER closed down aspect of their operations rather than pay union scale.  

a. Court: no discrimination here – b/c no discouragement to join the union!  ER has every right to suspend operations or change business methods if not motivated by an illegal intention to avoid obligations under the NLRA.  Fact that EEs belonged to union was entirely incidental.  

iv. Darlington Mfg. Co.  

a. SCOTUS (1965): after one mill organized, ER shut it down.  (nominally a one-mill company, but owned by umbrella of Milliken family).  

b. Unlawful to shut down business operation with anti-union animus IF: 

a. Persons controlling the closing business can control other entities under the corporate umbrella and 

b. Company closes show to discourage unionizing elsewhere and 

c. It was reasonably foreseeable to ER that EEs in the other shops would fear their shops would also be shut down if they organized.  

c. Remedies for ER Coercion & Discrimination: 

i. Primarily Reinstatement & Backpay awards.  

a. Reinstatement isn’t very effective – most EEs don’t want to go back and fear reprisal.

b. Other forms of discrimination result in money damages.  

c. Board thinks these remedies are effective b/c they resolve most charges before filing complaint.  (But there’s not much motive for EE to litigate!) 

d. Also, if you vote for the union, there’s a chance you’ll get fired of 3-5%.  

ii. Gissel Bargaining Order: 

a. Not very practical.  

iii. NLRB being creative: 

a. Posting usual notices. 

b. Mail copies of notices to each EE

c. Convening all EEs during working time and having official read the notice. 

d. Giving union access to the plants for a year to use ER bulletin boards where EEs can read notices.  

e. Allow union organizers to have access to ER parking lots and other nonworking areas. 

f. Give union rep right to address workers on the floor

g. Furnishing the union a list of EE names and addresses

h. Reimbursing NLRB for litigation expenses, including salary of attys

VII. Selecting Bargaining Representatives

a. Generally: 

i. §9

ii. Where most of the disputes between union & ER take place.  

iii. Technically not an adversarial process – just truth-seeking process where the parties try to assist the board.  

iv. ER can’t interfere or assist with formation or decertification of a union.  

a. ER commits ULP when recognizes union as rep when union doesn’t have a majority. 

b. ER can file for election as a shield against the crossfire of two competing unions or when someone presents a claim for recognition.  

b. Ways to Recognition: 

i. Voluntary recognition by ER (rare)

ii. NLRB orders ER to bargain as a remedy for a seriously coercive or discriminatory ULP. 

iii. Multiple ER bargaining units

iv. However, usually when election takes place.  

c. Election Process: 

i. Submission of petition to RD. 

a. Potential issues for RD to determine right away: 

a. Adequate showing of interest

b. Blocking charge

i. R case (the election) held in abeyance while blocking charge case (ULP) is resolved.  (b/c it might pollute the election.) 

c. Certification bar (1 year)

i. No election if there’s been one in the past year. 

d. Election bar (1 year)

i. If election held and union lost, there might be a year long election bar.  It’s a settled issue for a year.  

ii. Policy: free choice of the EEs to decide to organize and the stability of labor relations. 

e. Contract bar (3 years): 

i. This is very significant. 

ii. If there’s been a selection of a representative and contract has been reached, don’t want to upset the stability by a rival coming in. 

iii. During period of the K – 3 years is the max.  

iv. Window period from 60-90 days prior to the expiration of the K.  (30 day period).  Periodic opportunity for the EEs to exercise free choice rights. 

v. Exceptions to contract bar: 

· Unlawful provisions (closed shop, descrimination)

· Defunctness: union is unable or unwilling to represent EEs in the unit.  

· Schism: local union separates from national 

· Changed circumstances: ER’s changes call into question appropriatness of bargaining unit. 

vi. Premature extension doctrine: if K is extended during the term, new K won’t bar election if the rival petition is filed in a timely manner.  

ii. Petition is processed & set for a hearing. 

a. Can happen by agreeing on a hearing, or asserting rights to a hearing. Could take a couple of months to get.  

b. Issues to decide: 

a. Appropriateness of the bargaining unit.  Huge issue.  

i. Look at 9(b): three restrictions. 

· Craft EEs have right to be represented separately. 

· Professional and nonprofessional EEs are prohibited from being grouped together in a single unit unless majority of professional EEs agree to it. 

· Guards and non-guards can’t be in same unit.  

ii. Determined on case by case basis; Factors to consider: 

· similarity in scale and  manner of earnings

· similarity in employment 

· similarity in kind of work performed

· similarity in qualifications, skills, training  

· frequency of contact or interchange

· geographic proximity 

· continuity or integration of production process

· common supervision and determination of labor relations policy 

· history of collective bargaining

· desires of affected EEs

· extent of union organization

iii. unions prefer smaller BU b/c easier to organize.  ERs prefer larger BU.  

iv. American Hospital Assn v. NLRB

· SCOTUS (1991): board has standard for hospitals – 8 appropriate units.  Rare for board to adopt this in advance, but SCOTUS says OK.  

b. Who can vote for the union: 

i. Issue may or may not be determined before the election.  

ii. Issues to resolve at hearing: 

· Supervisors, not supervisors.  

A. Supervisors can be fired for union activity without recourse.  2(11) list elements of what makes someone a supervisor.  P. 79 of supplement.  

· Union getting names and addresses of EEs in the unit.  

· Date and time of the election

· Manner of the election 

iii. Outcome of hearing may be a consent agreement: 

· Consent Election Agreement or 

· Stipulation for Consent Eleection

A. Allows for right to appeal RD’s decision to the NLRB.  

d. Multi-ER Bargaining Units: 

i. Independent ERs have joined together in order to bargain with a single union representing EEs at the ER locations.  

a. More power to small ERs. 

b. Good for industries with short term employment. (construction) 

c. Sign one agreement.  

ii. Charles D. Bonanno: 

a. When ER joins multi-ER unit and bargains with union, ER can’t unilaterally withdraw from the union.  

b. A strike isn’t enough of an unusual circumstances to justify the break with the BU.  




iii. Problem: 

a. Whipsaw strikes: focus on one ER, bring to knees, them move onto the next.  What’ll happen is that the ERs will ALL lock out EEs.  

b. Union can’t force ER to join the unit with undue pressure.   While union could file a failure-to-bargain, the ER could file a ULP.  

e. Coordinated Bargaining by Unions: 

i. General Electric v. NLRB

a. 2nd Circuit (1969): IUE and other unions formed committee on CB; tried to persuade ER to meet with them together.  GE wouldn’t.  when finally met, each union had reps from the other unions there.  GE refused to negotiate.  Court: 

a. GE plays the unions off each other; company didn’t demonstrate “clear and present danger” to bargaining process to overcome objections to reps chosen by the other party.  

b. IUE didn’t have ulterior motive; didn’t get locked in by the other unions.  

f. Gaining Bargaining Rights through ULPs:

i. Union can become bargaining rep if ER ULP is egregious enough; Board has authority to issue bargaining order requiring ER to recognize the union and bargain. 

ii. Unions don’t like to go through hassle of elections.  

iii. Gissel Packing Co. 

a. SCOTUS (1969):  Board can issue bargaining order requiring ER to recognize union and bargain when ER commits ULP “which have made the holding of a fair election unlikely or which have in fact undermined a union’s majority and caused an election to be set aside.”  

b. Majority could be recognized with authorization cards – union doesn’t have to be recognized to invoke duty to bargain.  

a. Cumberland Shoe Doctrine: if allegations of misrepresentations by union & misunderstanding of EEs for purpose of the card: BUT statement on card is unambiguous (as to getting the election and authorizing union) then card will be counted unless EE specifically told it would only be used for purpose of getting election.  

c. BUT ER doesn’t have to recognize union based on cards unless he has actual knowledge of union’s majority (could get this through poll).  

a. ER used to have good faith doubt in majority (Joy Silk doctrine).  It’s now irrelevant – issue is whether the ER’s ULP interferened with the election process to preclue fair election.  

d. Gissel bargaining order only appropriate where union had majority status or lost it via ER’s illegal threats.  NOT if union never had majority status.  Otherwise, board is inserting own choice of representative.  Gourmet Foods. 

iv. Post Gissel: 

a. Unions always try to get Gissel remedy – win the ULP, and think there’s a good chance the ULP destroyed chance for fair election. 

b. BUT not frequently awarded, and when they are, they’re often challenged.  

v. Linden Lumber Div. 

a. SCOTUS (1974): Union with card majority has the obligation to demand an election – unless ER has committed ULP to raise.  ER has absolute right to demand an election, but isn’t responsible for filing the petition. Union has that burden.  

g. Presumption of Continuing Majority Status: 

i. The law favors the unions. 

ii. Brooks v. NLRB: 

a. SCOTUS, 1954: after union election, EEs told ER that the majority didn’t want the union.  ER refused to bargain with the union. 

b. Court: ER can’t interfere with the EEs’ duly elected rep.  If want to get rid of union, must follow procedures.  

c. Irrebuttable presumption for one year.  

iii. After one year certification bar: 

a. Presumption continues.  Becomes rebuttable. 

a. ER must show affirmatively that union doesn’t have majority and ER’s refusal to bargain was based on good faith and reasonable doubt of union’s majority status.  

b. This presumption goes on forever – unions don’t have to demonstrate any majority support.  (Unions avoid elections.) 

c. Presumption is a rule of law that greatly diminishes EE opportunities to exercise their free choice.  Law still tilted in favor of union.  

iv. NLRB v. Curtis Matheson Scientific Inc. 

a. SCOTUS (1990): 

a. Union strikes, lockout.  5 of 27 EEs return to work. ER hires permanent replacements.  

b. Union files 8(a)(1) and 8(a)(5) ULPs.  

c. ER: has good faith doubt that replacements don’t support union. 

d. Court: Board acted in its discretion in refusing to adopt a presumption of replacement opposition to the union. 

i. Don’t know for sure if replacement workers wouldn’t support union.  

ii. We’ll presume they do support it.  

iii. Policy: if allows strike replacements to oppose uino, gives ER not only the right to win a strike by hiring replacements but also lets him get rid of the union.

b. Remedy is weak: cease and desist.    

v. Allentown Mack Sales & Service v. NLRB

a. SCOTUS (1998): Forces change that comes to fruition in Levitz.  

a. ER who believes union doesn’t have support of majority has three options: 

i. Request a formal election

ii. Withdraw recognition and reufse to bargain (NLRB: unfair)

iii. Conduct internal poll of EE support for union (NLRB: unfair).  

b. Asking people in job interviews is unfair! 

i. Must keep in mind Struksnes Factors. 

b. ER did have “good faith doubt” to justify the polling – “supported by substantial evidence.”  (Focuses interpretation on how board looks at word “doubt”).  Good faith disbelief.  

a. Says board refused to pay attention to “credible” evidence of small group of EEs – testimony was discounted.  This was at least probative. (!) 

c. SCOTUS applies own evidence standard to come to conclusion.  Tells board to consider all the evidence – don’t set the rule out as “good faith doubt.”  People must  know the doctrine. 

vi. Levitz Furniture: 

a. NLRB decision. 

b. Board accepts critique and applies traditional standard reinterpreted: 

a. Where ER only has uncertainty, ER shouldn’t be justified in withdrawing.  Should be able to get election. 

b. But for withdrawal, require ER to show that union has actually lost its majority.  

i. This eliminates the “good faith doubt” problem.  

c. Polling issue still unsettled.  

vii. Review problems on p. 360

VIII. Negotiation of the Collective Bargaining Agreement

a. Union is exclusive representative.  §9(a). 

i. Policy: 

a. Congress opted for this system of exclusive representation to let EEs speak with one, stronger voice.  

b. Exclusivity implies it will define the bargaining unit in some way other than membership.  

c. (better for ERs to only have one union to negotiate with.) 

ii. JI Case v. NLRB: 

a. SCOTUS (1944): 

a. Individual Ks may not be used to defeat or to delay procedures of the NLRA.  Nor can they be used to exclude EEs from the union, or to forestall bargaiing or limit the terms of the CBA.  

b. While individual Ks aren’t forbidden by the act, they’re not a waiver of NLRA rights.  (But if you make side deal with some EEs, then committing a ULP by bypassing the union.)  

b. This case can really limit individual bargaining, but even if employee Ks would give more, it’s hurting the union.  

iii. United Technologies: 

a. ER can directly communicate with EEs in non-coercive manner during bargaining.  BUT direct communication that seeks to undermine the union is violation of the act.  (Also threats of reprisals or promises of benefits.) 

iv. Emporium Capwell v. Western Addition Community Org. 

a. SCOTUS, 1975

a. Black EEs bypassed grievance process established by union and picketed – also wanted to talk directly with the company president.  Fired.  

b. Not protected by §7 b/c bypassed the union – their grievance should have been processed through union b/c union had racial non-discrimination clause in the K.  

c. Court: where EEs have union, the policy is majority rule.

i. But not a tyranny. 

d. EEs can’t pursue claims outside of orderly union grievance process.  

e. Drummonds agrees with dissent: burden on the EEs is heavy – believed EE activity was concerted.  Would have been protected if there hadn’t been a union.  

v. Steele v. Louisville & Nashville R. Co. 

a. SCOTUS, 1944

b. Case under Railway Labor Act.  (RR & Airline workers)

c. Union colluded with ER to keep out blacks.  

d. Duty to exercise fairly the union’s power without hostile discrimination. 

a. Must be fair, impartial, in good faith.  

b. Union can negotiate for some EEs to be treated better than others (like with seniority) but not for something that’s irrelevant or invidious.  

vi. Ford Motor v. Huffman

a. SCOTUS, 1953

b. Applying duty of fair representation to NLRA.  BUT Union has the right to make “reasonable distinctions” among EEs.  No one expects everyone to be completely satisfied.  

b. Duty to Bargain in Good Faith

i. §8(d): requires parties to meet at reasonable times, confer in good faith, and if requested, to execute written agreement.  Doesn’t compel either party to agree to any proposal or to make concessions.  

ii. This isn’t a simple-minded duty to bargain.  

a. Bypass ULP is allegation of violation of 8(a)(5) or 8(b)(3): not bargaining, or are bargaining with minority, or trying to bypass bargaining.  Failure to bargain charge. 

b. Process & procedures: 

a. once bargain is struck, there’s duty to reduce to writing & execute.  

b. When have K, must give 60 day notice if want to change terms (before it expires) or insist on any changes. 

iii. Remedy for failure to bargain in good faith? 

a. Order back to bargaining table.  

b. SCOTUS has held the board lacks the power to order the ER or union to sign a particular K term.  

iv. Types of violations of duty to bargain in good faith: 

a. Per Se Violations: 

a. Aren’t based on good or bad faith – simply doing one of these is a breach of the duty of good faith.  

b. Information ULPs: 

i. Union requests information and not given it – Truitt.  

· Show up when ER says can’t afford concession, and union wants to look at the books but ER won’t let them.  

· What’s happened is that now things are very carefully worded to not saying “can’t afford” but saying “won’t be competitive.” 

· Cutting back on Truitt: Detroit Edison: SCOTUS said union request for ER aptitude tests could be unreasonable – remands.  Rules of deference to board aren’t blank check.  Concerned about security.  

c. Unilateral Change Doctrine: 

i. Company implements change in working conditions w/o exhausting the bargaining process first and reaching impasse – Katz.  

· Applies before K, while in force (if K doesn’t deal with subject of the change) or after the K expires.  

d. Unlawful Economic Pressure

e. Insistence on bargaining on a non-mandatory issue.  

i. EG, stenographer present at negotiation session. 

b. Process Violations: 

a. Stalling (not meeting at reasonable times)

b. These are hard to prove. 

c. True “bad faith” bargaining: 

a. More complicated to prove.  

v. Ways to waive §7 rights: 

a. Express provisions in the K

b. Management rights clause 

c. Zipper clause 

d. Waiver implied from bargaining history 

e. Waiver by past practice (sometimes)

f. Inaction of the union.  

a. Union can’t sit on its rights –must make immediate demand (within 30 days).  

vi. NRLB v. A-1 King Size Sandwiches: 

a. 11th Circuit: 

b. if ER is merely going through the motions of negotiation and is engaging only in surface bargaining, then party is engaged in surface bargaining.

a. Must show bad faith through totality of the circumstances.  Hard to prove. 

b. Try: admission, dilatory tactics, reversing position, ridiculousness of proposals.  

c. If show inflexible attitude, proposing things without considering reasonable alternatives. 

i. But hard bargaining is permitted from strong ER. 

ii. Note: Zipper clause: there are things we haven’t talked about and want clause to zip up over anything else – zip up the duty to bargain.
 

vii. Economic Pressure during Negotiations: 
a. NLRB v. Insurance Agents’ International Union: 

a. SCOTUS, 1960 

b. Lawful economic pressure.  

c. EEs engaged in work slow-down, reporting late, didn’t complete assignments, etc.  

d. Nature of duty to bargain in good faith wasn’t sweepingly conceived.  

e. Use of economic pressure isn’t inconsistent with duty to bargain in good faith.  Board can’t determine which economic weapons could be used by the parties – that would be making the choice for the parties.  [And this activity wasn’t protected under 7.]

viii. Unilateral Change Doctrine: 

a. Must bargain to impasse before instituting last best offer. 

b. Remedy for UCD is return to status quo ante. 

a. HK Porter: SCOTUS: board can’t order as a remedy a union or ER’s agreement to any substantive clause.  Policy is to favor the private ordering of the terms and conditions of employment.  

c. NLRB v. Katz

a. Unlawful economic pressure.  

b. SCOTUS, 1962

c. Violation of the duty to bargain for ER to institute changes regarding matters which are the subject of mandatory bargaining.  (Unilateral change doctrine.) 

d. Applies even if the change would benefit EEs.  

i. Frustrates objectives of act. 

e. Key reasoning: p. 414.  

d. Applies only when union is certified or bargaining, not when the union is trying to get recognition.  

e. But what are mandatory subjects: 
a. Even vending machines or bulletin boards! 
f. Remedy for Unilateral Changes: ordering return to status quo ante, make anyone whole who was adversely affected, and continue to bargain in this area.
g. Duffy Tool & Stamping v. NLRB: 
a. ER put no fault attendence policy in effect during bargaining.  Hadn’t yet reached impasse.  
b. Ct of App:  by removing issues from bargaining it made it less likely for parties to find common ground.  Signals to EEs that union is only paper tiger.  
h. McClatchy Newspapers Inc. v. NLRB
a. DC Circuit, 1997: 
b. Parties deadlocked over wage terms; McC asserted it was implementing its last offer; union filed ULP for violation of duty to bargain in good faith.  
c. BUT: not clear that it’s legit to implement last best offer (let alone to craft exceptions!)  
  
c. Subjects of Collective Bargaining 
i. Categories of subjects: articulated in Borg case. p. 438

a. Mandatory

a. Determined in §8(d): wages, hours, and other terms and conditions of employment.   

b. Eg, drug testing of EEs, vending machines (depending on facts), bulletin boards.  

b. Permissive 

a. Eg: Drug testing of applicants. Change over the bargaining unit, procedure in negotiations, settlement of ULPs, union label on product

b. It’s OK to propose this, but not to insist on it.  

c. Companies are free to make unilateral changes here.  

c. Illegal 

a. Proposals for closed shop, proposed discrimination.  

ii. Determining categories is tricky.  

a. Whether workers could be entitled to participate in discussion about the business beyond what’s in the act is currently a hot topic.  

b. Two settled rules: 

a. Duty to bargain extends to each and every subject in statutory phrase.  ULP for ER or Union to refuse to bargain about those. 

b. There are other subjects that are outside of the phrase “wages, hours, and other conditions” which aren’t statutory…no duty to bargain on those subjects, and could be ULP (per se) to insist on it.  

iii. NLRB v. American National Insurance

a. SCOTUS, 1952

b. Not unlawful to insist on management functions clause or to implement it after extended conflict with the union.  

c. So long as the ER bargains over everything else, Mgmt rights clause is mandatory, and can insist on it down to impasse.  

iv. NLRB v. Wooster Division of Borg-Warner Corp. 

a. SCOTUS, 1958 

b. Establishes rule that can’t insist on non-mandatory topics.  It’s a refusal to bargain about the subjects that are IN the scope of mandatory bargaining. 

v. Fibreboard Paper Products Corp. v. NLRB: 

a. Even though motive of ER was economic in replacing workers with subs, ER must negotiate with existing EEs to give them opportunity to negotiate new K.  

b. Subcontracting is mandatory subject of negotiations – b/c within “terms and conditions of employment.” 

c. BUT limited: not holding that there’s duty to bargain collectively over managerial decisions that are at the core of entrepreneurial control.  Many decisions impact job security but aren’t negotiable.  

vi. Westinghouse Elec. Corp: 

a. Bargaining not required if decision motivated solely for economic reasons, ER had past practice of subcontracting work, there was no substantial change from past practice and no significant detriment to EEs in the bargaining unit.  

vii. First National Maintenance Corp: 

a. SCOTUS, 1981: limits Fibreboard. (not outright overruling)

b. Balancing test: ER’s need to operate freely in deciding to shut down part of business operations outweighs the incremental benefits that might be gained through union’s participation in the decision.  

viii. Dubuque Packing Co: 

a. DC Cir. 1993: plant relocation.  Also applies to partial closings, subcontractors, automation.  

b. Hog kill & cut operation – build new plant, lay off old Dubuque workers.  Work goes to Rochelle plant (Union’s position.) 

c. Critical issue is whether Dubuque’s relocated plant was mandatory subject of bargaining as term or condition of employment.  

d. Test: duty to bargain over plant closing when: 

a. Burden on GC to establish that ER’s decision involved relocation of unit work (without changes in ER’s operation)

i. Show same work in new location. 

ii. This establishes prima facie that ER’s location is mandatory. 

b. Burden shifts to ER to show evidence rebutting the case by establishing work varies significantly, work at former plant will be discontinued entirely, or that ER’s decision involved change in scope or direction of the enterprise.  

c. Or ER can offer a defense to show that labor costs were not a factor in the decision.  

d. Or even if labor costs were a factor, the union couldn’t have offered adequate concessions that would have changed the decision to relocate. 

e. Remedy: paying workers wages from time they were laid off until the time the second plant closed.  

ix. Land Air Delivery v.  NLRB: 

a. DC Cir., 1988

a. During strike, ER must still negotiate with union when hiring subKs!  (But ER has right to hire permanent replacements.)  Rationale: subKs diminish bargaining unit – until decertification, Er is obliged to bargain with the striking union.  

x. Ex-Cell-O Corporation: 

a. NLRB, 1970 

b. ALJ’s ability to craft a remedy doesn’t extend to damages suffered on account of ER’s unlawful refusal to bargain.  Damages would be too speculative.  

xi. Jacobs Mfg. Co: 

a. NLRB, 1951 – opener situation.  

b. K with provision that wages could be reopened after a year.  (common).  Union wanted to add pension & insurance, too.  ER refused to discuss b/c nothing in K about insurance and opener only referred to wages. 

c. Board holds that there’s nothing to forbid discussion about wages, but act imposes duty on ER to discuss pensions.  

xii. Jason Bateman Co.  

a. NLRB, 1989: 

b. Drug testing of EEs is mandatory subject of bargaining. Changing the policy without negotiations is a unilateral change.  

c. Generally worded mgmt functions or zipper clauses aren’t to be construed as waivers of statutory bargaining rights.  

d. Waiver only evidence when issue has been clearly and fully discussed and explored during negotiations and union CONSCIOUSLY yielded or clearly and unmistakably waived its interest in the matter.  

IX. Concerted Activity: Strikes, Pickets, Boycotts

a. Generally: 

i. EE concerted activity is protected under §7 and §8.  

a. 8(b)(4) limits secondary pressure.  

b. 8(b)4)(C) prohibits union from striking for recognition when another union has been certified.  

c. 8(b)(7) bans recognitional picketing when objective is to force ER to recognize/bargain.  But currently certified union can picket for recognition or organization.  

d. Informational picketing allowed when purpose is advising the public that ER doesn’t have union or K with union (unless will deter deliveries, etc.) 

e. Limitations are built into §13.  

ii. To be protected, activities must be “concerted” and pursued for union-related purposes involving collective bargaining or for “mutual aid or protection.” 

a. But if it’s protected, ER is limiting in disciplining, discharging, or interfering with EEs who are engaged in the activity. 

iii. Strike is what gives labor unions their power – the mere threat.  But neither side is anxious to strike.  

iv. Even non-union EEs have right to engage in concerted activities.  

a. Washington Aluminum: EEs spontaneously walked out to protest over wages, hours, and working conditions.  (in this case, the conditions: too cold.) 

b. “two to tango” rule: must have more than one EE’s dispute/beef in mind.  

v. Problems/limits:  


a. No strike clauses.  (§7 rights can be waived, limited, and conditioned by negotiation)

b. Wildcat strikes: illegal under CBA (strike contrary to support and instructions of the union).  

c. Violence isn’t protected. 

b. Concerted Activity: 

i. Main types: 

a. Strike, boycott, handbill. 

b. Or can do unprotected activites – EEs vulnerable to being fired.  

ii. Can be one person’s activity so long as that person has the safety or well-being of his other EEs in mind. 

a. NLRB v. City Disposal Systems: §7 provides for mutual aid & protection.”  NLRB had applied Interboro Doctrine: “an individual’s assertion of a right grounded in a collective bargaining agreement is recognized as a concerted activity and thus protection.”  

a. Interboro justified by: 

i. Assertion of a right in a CBA is extension of the concerted action that PRODUCED the CBA.  

ii. Assertion of such a right affects the rights of ALL EEs covered by the agreement.  

b. Interboro preserves integrity of CB process – for by invoking a right grounded in the agreement, the EE “breathes life” into the promises in the agreement.  

b. But doesn’t mean EE can engage in concerted activity with impunity – it could be abusive and he could lose §7 protection.  

a. But City Disposal court holds that the board has never held that EE must be very explicit in order to be covered by Interboro doctrine, so long as EE complaint is reasonably clear to person it’s communicated to and the complaint refers to “reasonably perceived” violation of the agreement. 

c. But the rule for illegal ER demands is: comply now, grieve later – unless your safety is immediately threatened.  

d. Whistleblowers: screwed if report to, say, OSHA unless OSHA has protections.  Not concerted activity.  (Meyers Industry).  

c. Mutual Aid or Protection

i. Weingarten Rights: 

a. Weingarten 

a. SCOTUS, 1975: EE’s request for assistance by union rep falls within “mutual aid or protection.” 

b. Limits: 

a. Doesn’t cover non-union shops.  

b. If EE demands union rep, ER can forego meeting completely and not give EE opportunity to be heard. 

c. ER doesn’t have to tell EE about Weingarten Rights.  

d. ER can meet with EE to mete out the discipline that’s already been decided on. 

c. IBM Corp.  

a. NRLB, 2004: ER didn’t violate 8(a)(1) of the act by denying requests to have coworker present during investigatory interviews.  (Overruling of Epilepsy Foundation.) 

i. Silly rationales: coworkers don’t represent entire workforce, can’t redress imbalance of power, don’t have union rep skills, might be coconspirator, might compromise confidential information.  


d. Protected Activities: 

i. Unprotected: 

a. Strike in violation of a no-strike clause

b. Sit-down strikes & slow-down strikes

a. Elk Lumber

c. Strike misconduct 

d. Bypassing the union 

e. Conduct of EEs that’s indefensible, reprehensible, or disloyal.  

ii. Fluctuations in the law about when EE forfeits rights.  

a. Since Reagan board, court has been more restrictive.  

iii. Political appeals/distributing newsletter: 

a. Eastex, Inc. v. NLRB

a. EEs distributing union newsletter at work is protected – they were acting to improve their lot (some sections didn’t talk about workplace).

b. Questions: is the activity protected AND does the fact it’s taking place on the ER property give rise to countervailing interest that trumps §7 rights.  (Republic Aviation balancing analysis.) 

iv. Disloyal Activity: 

a. Jefferson Standard Broadcasting: 

a. SCOTUS, 1953: techs on strike wrote handbills that were very critical of the company and they were fired.  

b. EEs were fired for just cause – disloyal to the company – 10(c) provides that the board doesn’t have right to reinstate individual who “has been suspended or discharge…(or pay back pay)…if such individual was suspended or discharged for cause.

c. Disloyalty is for cause.  Just b/c there’s a strike going on, the EEs aren’t immunized.  

e. Analysis steps: 

i. Is the activity concerted?

ii. Is the activity for mutual aid and protection?  

iii. Even so, what type of concerted activity is it?  

a. 2 or more? 

b. Single person in representative capacity? 

c. Inducing other EEs to engage in concerted activity? 

d. Single EE asserting rights under CBA?  

iv. Is the activity protected? 

f. Differences between ULP and Economic Strike: 

i. For purposes of permanent replacements: only for economic strikes.  For ULP strikers, they have an absolute right to get their jobs back with unconditional offer to return to work.  

ii. Unions strategically will contend the strike was a ULP strike, at least in part to set up arg that the workers should get jobs back.  

a. ERs will always argue it was an economic strike.  [ERs are usually right, but difficult position to assert they’re economic.] 

iii. An economic strike can be converted to a ULP strike (if they prolong the strke.)  

g. Strikes could be illegal if: 

i. Its purpose is illegal

a. Pressuring ER to commit ULP (purpose violates NLRA)

b. Strike in violation of no-strike clause

c. Sit-down, slow-down strikes.  

d. EG: Dorchy v. Kansas: strike to induce ER to pay claim to former EE – legislature can make that action punishable criminally (union rep went to prison).  SCOTUS approved unanimously.  

ii. Conduct of strikers during strike

a. Can’t block ingress/egress

b. Can’t have too many picketers (inherently physically intimidating).  

h. ER responses to concerted activities 

i. ER Options: 

a. Waiting it out. (common)

b. Lockouts (reverse strike by ER)

c. Permanent replacements

d. Temporary replacements

e. Unilaterally implement last best offer (doesn’t have to wait for strike, just impasse).  

ii. Permanent Replacements: (for economic strikes)

a. ER has a right to continue business operations ( outweighs the potential damage to the strike. Offering employment to replacements (permanently) doesn’t affect rights of striking workers.  

b. NLRB v. Mackay Radio & Telegraph Co.  

a. SCOTUS, 1938: 

i. ER has right to hire replacement workers, but can’t discriminate in re-hiring of union workers.  

ii. Case is important for SCOTUS assumption that ER has the right of permanent replacements.  

c. Economic Strikers have right to full reinstatement IF positions become vacant.  Once permanently replaced, entitled to go onto preferential hiring list for one year.  

a. Laidlaw Corp. 

i. NLRB, 1968: 

ii. failure to reinstate strikers converts strike from economic to ULP strike.  

iii. ER didn’t hire striking workers back when vacancies became available.  Told striking worker that if he came back it would be at starting salary. 

iv. On review in 7th Circuit: “unless the disadvantaged workers are compensated, they will have been penalized for exercising statutorily protected rights and the effect of discouraging future exercises will not be completely dissipated.  In those circumstances, it wasn’t arbitrary or capricious for the board to conclude that the complete vindication of EE rights should take precedence over ER’s reliance on prior board law.” 

d. How does the union protect members against permanent replacements? 

a. Union compromises

b. Negotiate clauses in the strike settlement: 

i. Union demand that there won’t be reprisals against workers

ii. Workers have immediate right to reinstatement.  

e. ER can get into trouble: if ER has committed a ULP and must rehire its struck workers who were replaced, will have to let go the permanent replacements. 

a. ER will have conflicting legal obligations. 

b. Bellknap case: SCOTUS said this is a danger.  

f. NLRB v. Erie Resister Corp

a. SCOTUS, 1963: Super Seniority Case

b. “some conduct may contain implications of intent, the natural foreseeable consequences of certain action may warrant the inference” [of ULP].

c. Some conduct does speak for itself – super seniority by its very terms discriminates between strikers and non-strikers, during and after the strike.  Has a destructive impact on strike ( union.  

iii. Lockouts: 

a. Even in early board case law, recognition that ER could order lockout.  Frequent when there was anticipated sit-down or slow-down strike, when ER had spoilable cargo.  

b. Buffalo Linen 

a. SCOTUS, 1957: Multi-ER lockout is legitimate response to concerted activity.  Way of avoiding whipsaw strike, where union targets one ER, brings to knees, then works on the next.  

c. American Shipbuilding

a. SCOTUS, 1965: no question that ER can shut down his enterprise temporarily for reasons of renovation.  Only issue was the temporary layoff of EEs to bring economic pressure to bear after impasse was reached.  

b. Court holds that it was OK for ER to lock out the EEs to bring economic pressure to bear b/c 

i. Analysis:  

· Show that ER interfered with, restrained, or coerced EEs in their exercise of §7 rights & 

· There must be intent to discourage union membership – 8(a)(3)

A. Some cases are so egregious that board only has to look at the motivation; here they had to look to see if union membership was discouraged.  (It wasn’t.) 

c. Important: act doesn’t give the board general authority to gauge the relative powers of union & ER and deny a weapon to one or the other.  

d. Open issue, somewhat resolved by SCOTUS dicta: ERs can lockout workers and replace with temporary workers. Court hasn’t yet decided which way they’d go on permanent replacements.  

iv. Business justification: 

a. NLRB v. Great Dane Trailers, Inc. 
a. SCOTUS, 1967

b. ER agreed to pay vacation time to EEs who worked certain number of hours; there was strike.  Some went back to work, but ER said wouldn’t get time b/c strike terminated all contractual obligations and no one would get vacation time.  ER then said would give to people who crossed picket line.  

c. 8(a)(3) violation requires finding of discrimination and resulting discouragement of union membership. 

i. No issue about discrimination. 

ii. Anti-union purpose? 

· If can reasonably be concluded that ER’s discriminatory conduct was “inherently destructive” of important EE rights, no proof of anti-union motivation is needed; board can find ULP even if ER shows conduct was motivated by business reasons. 

· BUT, if discriminatory effect was slight, antiunion motive must be proven to sustain the charge IF ER comes forward with legitimate business reasons (ER’s burden.) 

d. SCOTUS test: if turns on “substantial” will give board opportunity to weigh merits of ER’s business purposes and weigh against harm to union’s interests.  

b. Contractor’s Labor Pool v. NLRB

a. DC Cir. 2003

b. Construction firms call for replacement workers – adopts policy that anyone who made 30% more (eg, at union shop) was disqualified.  

c. Court: inherently destructive, and board can draw inferences of bad faith from the conduct.  

i. EEs who don’t cross picket lines: 

i. Difficult questions.  

ii. If at own company, an EE who honors picket and refuses to work will be deemed (if strike is lawful), a participant in the same activity and protected against discipline under 8(a)(1).  

a. But if illegal strike, EE can be discharged. 

iii. If EE works for another ER, more difficult. 

a. Decision to honor picket line is concerted activity, but not sure if it’s for mutual aid or protection and whether discipline would be OK.  

b. Reasons to support EE: 

a. Showing support for others in labor movement who may one day support that lone EE.  

b. 8(b)(4): it’s not illegal (not the same thing as protected) to honor a picket line established at another ER by a bargaining rep there. 

c. To respect a picket line isn’t designed to exert harmful economic pressure to make concessions in bargaining.  

c. BUT: 

a. Refusal to cross picket line can be treated as breach of employment K – violating ER’s directions to work.  

d. Prevailing view, however, is that it’s concerted activity for mutual aid or protection.  Protected under §7.  

j. Constitutional Limitations: 

i. 5th & 14th Amendments.  

a. Due process considerations.  

b. Clauses don’t guarantee absolute right to strike.  

ii. Private EEs have no Constitutional rights to organize, but government can’t forbid it.  Right of free association.  

iii. Public EEs may have Constitutional rights.  

a. Dicta in Vogt: there’s no constitutional right to strike.  

b. But perhaps right to picket.  

iv. Thornhill v. Alabama: 

a. Emphasis on value of free speech; No clear and present danger from peaceful pickets;

b. There has to be a basis for fear of violence in order to have statute against picketing.  

v. Teamsters v. Vogt, Inc.  

a. SCOTUS, 1957

b. 17 years after Thornhill. 

c. Picket around gravel pit; pickets are legit, but other Teamster drivers refused to cross picket line and caused damage to the business.  

d. Picketing isn’t immune from state regulation – nature of picket line can induce responses regardless of the message.  

e. Case establishes that the state, when enforcing public policy, could constitutionally enjoin peaceful picketing aimed and undermining policy. 

f. Standard: rational basis – very low threshold.  

vi. Allied International: 

a. ILA stopped loading/unloading Soviet shipments.  Court: applying 8(b)(4) to ILA doesn’t infringe on their 1st A rights.  

vii. DeBartolo v. Florida Gulf Coast Bldg & Construction Trades Council

a. SCOTUS, 1988

b. Peaceful handbilling of secondary ERs in a shopping mall.  Handbills only about wages paid to workers and how that undercut wages in the community.  Made it clear union was only seeking consumer boycott against other mall tenants, not secondary strike by EEs.  

c. SCOTUS: activity is protected.  

a. Handbilling w/o picketing doesn’t coerce secondary ERs – loss of customers is result of persuasion, not coercion/intimidation. 

b. Distinction between handbilling & picketing.  

i. BUT handbilling might be picketing if there’s a “signal effect” to induce EE to not work or perform services.  (From another case – Local 3, International Broth. Of Electrical Workers)

c. Turns on two basic ideas: 

i. Distinction between handbilling & picketing & 

ii. Peaceful persuasive appeals to consumers are protected by 1st A.  

viii. Hudgens v. NLRB

a. SCOTUS, 1976

b. Warehouse EEs of shoe company go on strike; Strikers picketing at mall.  Mall owner threatened to have EEs arrested.  Union filed charge.  

c. SCOTUS: balances rights (remember Lechemere Square, Republic Aviation).  

a. Basic question is whether the respective rights & liabilities of the parties should be considered under NLRA, 1st A, or combination.  

b. No 1st A issue b/c private property owner has the right to exclude individuals from it (not a government intrusion).  

i. Expressly overruling Logan Valley. 

ix. Organizational and Recognitional Picketing Ban 

a. Landrum-Griffin: 

a. illegal to: picket or threaten or cause to picket where an object of the picketing is to force ER to recognize union or EEs to join the union. 

b. NLRA doesn’t define picketing.  Doesn’t require strike-like activities.  

a. Board looks at impact on people entering premises.  

b. Handbilling might be picketing if there’s a “signal” effect to induce EEs not to work b/c they believe there’s picketing.  (Local 3, International Broth. Of Elec. Workers)

c. Union can’t picket where another union is certified.  

a. 8(b)(4)(C) (Taft Hartley)

b. Where in the last 12 months there’s been valid election or union has beeen “lawfully recognized” (not certification).  

c. But minority union can picket if there hasn’t been certification (Curtis Bros).  

d. 8(b)(7): bans picketing if one of the goals is “recognize or bargain” – includes pickets for organization.  Bar on trying to force ER to bargain, or to force EE to accept labor org.   

a. But pickets OK if the union is currently certified.  

b. However, sections a, b, c

i. A: where ER has lawfully recognized and a question can’t be raised under 9(c)

ii. Where an election took place in the last 12 months 

iii. Where pickets have been conducted without a petition under 9(c) and lasts longer than 30 days

· Important: establishes the 30 day rule for picketing a non-union ER.  

· *Why can’t union slap up recognitional picket to get the election all the time?  Blinne case.
  

c. Blinne Construction Co: 

i. NLRB, 1962: 8(b)(7)(C): prescribes limitations on picketing as an object of recognition or bargaining (for other objects –not forbidden). 

ii. Also, not all picketing for recognition or bargaining is forbidden.  A currently certified union can picket for recognition or organization of EEs for whom it is certified; even an uncertified union can picket, except: 

· Situations where another union is recognized

· Election took place in last 12 months or 

· Limited to “reasonable period” not grater than 30 days, unless representation petition has been filed prior to expiration of the period.  

iii. In this case, Blinne transferred one EE, thinking would destroy union majority; picketing began.  Continued more than 30 days, but was peaceful.  Union wasn’t certified rep. 

iv. GC: violation b/c picketing was to get recognition, and no petition filed in 30 days.  (Union thinks they should be excused b/c of outstanding ULPs). 

v. Board rejects – ER ULPs are not a defense – disputed issues of majority status should be resolved by election.  

vi. Board won’t allow a quicky election just b/c the union files for one – only when the ER chooses to contest the validity of the picketing by filing a charge against the union – that triggers the fast election. 

e. If signs say “this store pays below area wages and standards” – doesn’t get to recognition/organization.  Just advising the public --  publicity proviso in 8(b)(7)(C).  Protection doesn’t require that the informational picketing be completely free of recognition/organizational motive.  

f. If signs show up after the union loses an election? 

a. ER should try to ferret out the union’s purpose – call.  Ask them what it would take to make the signs go away (might say “sign a K” – that would show.

g. Remedy for 8(b)(7) violations: 

a. Secondary boycotts: money damages, alone of the ULPs (in 8(b)(4) and 303.  

b. Can’t get damages for illegal recognitional picketing – but treated like secondary boycott under 10(l) of the statute – charge of either secondary boycott in violation of 8(b)(4) or recognitional ( expedited treatment by the board.  

h. NLRB v. Local 3, International Broth. Of Elec. Workers

a. Distinguishing between signal and informational picketing.  

b. 2nd Circuit, 1963: K awarded to different union, so Local 3 pickets in areas that weren’t traversed by general public (delivery areas).  Two times, deliveries were turned away. 

c. Union claims purpose is to have the SubK given to company which recognized it as bargaining rep, and failing that, to oust the K.  Want to force the non IBEW contractor off the job.  

d. Court: it doesn’t necessarily follow that b/c an object of the picketing is forcing or requiring the ER to recognize or bargain, the purpose of the picketing is also not to truthfully advise the public.  (Union could have legit long-range or strategic objective of getting the ER to bargain with or recognize the union and sill the picketing may be permissive.) 

e. The Proviso gives the union freedom to appeal to the unorganized public for “spontaneous popular pressure” – public shouldn’t be so narrowly construed to exclude consumers – no to other unions. 

f. Signal picketing prohibited, publicity picketing is allowed. 

i. Cox: 

a. Two types of picketing before union election in 8(b)(7): 

i. Picketing that halts pickups or deliveries by independent trucking companies or rendition of services by the EEs of other ERs (Signal)

ii. Picketing that appeals only to the EEs in the establishment and members of the public.  (Publicity) 

j. Drummond’s guide: 

a. If picketing is by recognized union, then no organizational or representational picketing issue. 

b. Does the picketing have a recognitional or organizational object?  (just one triggers 8(b)(7) thinking).  

c. Look at all of the conduct to determine if it’s recognitional: 

i. Near election, contract. 

ii. Almost always second union’s picket will be illegal.  

iii. Election proceeding in 12 months: illegal.  

iv. Picket longer than 30 days: illegal unless petition for election.  




x. Secondary Pressure: 

a. Union pressuring someone with which the union doesn’t have a dispute to force that person to do something to the person the union does have a dispute with.  

b. Policy is to not enmesh neutrals, but there are some exceptions.  

c. 8(b)(4): ULP for union to: 

a. strike, refuse to handle goods or perform services, or induce any individual to strike or refuse to handle goods or perform services

b. threaten or coerce any person from using or dealing in another person’s products, or cease doing business with the other person if the object is to force or require any person to cease using, selling, etc.  

c. Provisos: 

i. Doesn’t apply to primary strike or picketing 

ii. Publicity pickets are OK – purely persuasive pickets.  (but can’t be any coercion)

d. Common situs situation: 

a. Frequent in construction, where a number of ERs are working on the same site.  

b. NLRB v. Denver Building & Construction Trades Council

i. SCOTUS, 1951

ii. Issue over whether union commits ULP under 8(b)(4)(A) by striking to force the GC to terminate a K with a non-union subcontractor.  

iii. Court: 8(b)(4) doesn’t specifically mention secondary or primary boycott, but understood it’s secondary boycott provision.  

iv. Analysis: 

· Determine if strike had “proscribed object”

A. Union wanted GC to fire sub

· With GC and sub on same project, their relationship is “doing business.”

v. (Electrical sub is the primary ER – secondary pressure is on the GC.)  

c. 8(c): secondary boycott trumps protection – picketing is “speech plus” – signaling.  

e. Ambulatory Situs: 

a. Sailor’s Union of the Pacific

i. NLRB, 1950: 

ii. Picket of ship on secondary party’s dock is OK under 8(b)(4).  

iii. Union careful: tells others that it’s OK for them to cross the picket lines. 

iv. NLRB: 8(b)(4)(A) says OK to picket at the primary ER: gives factors to use in ambulatory situs situation: 

· If picketing is strictly limited to times when the situs of dispute is located on the secondary ER’s premises

· At the time of the picketing, the primary ER is engaged in normal business at the situs

· The picketing is limited to places reasonably close to the location of the situs 

· The picketing discloses clearly that the dispute is with the primary ER

f. Alter ego doctrine: 

a. Company may have union operation and non-union operation – “double breasted” operations.  If the corporate control is centralized, can be considered alter egos.  

g. Ally Doctrine

a. Sometimes two ERs will be considered to only be one for the purposes of secondary boycott situations.  

b. Douds v. Met. Federation of Architects

i. SDNY: Ebasco farms work out to Project – union pickets Project, too.  

ii. Court: project can’t claim to be victim of secondary boycott b/c it made itself party to the contest – not an innocent bystander.  

h.  Reserve Gate Doctrine: 

a. having a separate gate for contractors.  

b. Local 761, IUERMW v. NLRB

i. SCOTUS, 1961: GE has plant with five gates, one for only contractors.  EEs picket this gate, too and keep contractor EEs from entering.  

ii. Court: OK so long as not inducing EEs to stay off the job.  In this case, the work performed by the maintenance EEs will help determine on remand.  

iii. If the maintenance EEs perform work used in the normal business operations of plant  then will be OK – the contractor is then an ally of the ER.  But if it’s something new (construction work, etc.) then the secondary boycott would be illegal.  GE screwed up in that regular maintenance workers used the same gate.  

iv. (Don’t forget – GE could have gone after 10(l) mandatory injunction – board would have been obligated to seek if secondary boycott.) 

c.  when the reserve gate is “polluted” then the union can picket the entire site, including it. 
 

xi. Consumer Appeals

a. Closing loopholes in secondary boycott provision 

a. The second proviso – to truthfully advise the public – in 8(b)(4).  

b. Tree Fruits

a. SCOTUS, 1964

i. Issue is whether unions violated 8(b)(4)(ii)(B) when limited secondary picketing of retail stores to customers of the s tores not to buy products of certain companies they’re striking against.  

ii. Court: peaceful picketing is presumed lawful.   A union appeal to the public at a secondary site not to trade at ALL would be illegal – but it’s OK to say not to buy one product.  

b. Court retreats from this holding in Safeco: product picketing that reasonably can be expected to threaten neutral parties with ruin or substantial loss doesn’t square with the statute.  

c. “Tweener” footnote: if secondary picketing directed against product representing major portion (but not all ) of company’s business, then neither Tree Fruits nor Safeco would control.  

xii. Violence & Union Responsibility: 

a. Violence during a strike or picket may subject to sanctions: 

a. First: if the EEs are engaging in violence and are employed by the company which is their object, they may be discharged or otherwise disciplined for misconduct – it’s concerted, but not protected within Sec. 7 or 8(a)(1).  

b. Second: state courts may enjoin or issue judgment of damages – compensatory and punitive – against union or individuals who engaged in violence.  May also face criminal prosecution. 

c. Third: if misconduct can be charged to the union, may be found to violate 8(b)(1)(A).  (violence or threats of violence.) 

i. When this happens, board will issue cease and desist order but won’t require union to reimburse EE victims.  (awarding money damages would interfere with policy of the labor act to protect concerted activities.) 

ii. Injured EE can also seek redress in tort action.  

xiii. Remedies for Union ULPs: 

a. 10(l) injunction – Regional Director is obligated to request temporary injunction in event charge is filed against a union for violations of secondary boycotts, strikes in support of work-assignment demands, and unlawfully protracted recognitional picketing, when the RD feels charge has merit. 

b. No punitives. 

X. Administration of Collective Bargaining Agreements

a. Determines the relationship between the parties; usually contains provisions about wages, hours, discipline, promotions & transfers, medical insurance, etc.  May also contain provisions about plant customs and industrial practices as well as informal agreements and concessions made at the bargaining table. 

b. All questions of arbitration procedure are for the arbitrator.  

c. There is a presumption of substantive arbitrability: court must decide if item should be arbitrated or not – strong presumption to do so.  

d. Essence test: enforcing arbitration awards (very loose) – as long as you can say the arbitrator’s award was drawing its essence from the K.   

e. As a lawyer dealing with possible grievance: 

i. Look for express K language that deals with the grievance.  (Also, overall intent of the K to address the issues.) 

ii. Look at the bargaining history and the past practices of the parties – how has this issue been interpreted in the past? 

iii. Look for zipper clauses: has a duty to bargain over this been waived in a zipper clause? 

a. Zipper clause: both parties agree during life of the K that they waive any right to bargain over other issues. 

iv. Look for management rights clause: has management reserved the right to decide certain things? 

a. For mgmt and zipper clauses: question is if there has been a clear and unmistakable waiver.  

v. Look for maintenance of standards clause: opposite of zipper clause. 

vi. Look at grievance arbitration provision: 

a. Viewed as continuation of collective bargaining.  (When can’t resolve at the table, agree to ambiguous language and push the dispute into the future.) 

b. “Any dispute goes to arbitration: -- but what if it’s a sexual harassment situation?  It might include things not contained in the K (older Ks).  Now more common to see “any dispute arising over the interpretation or application of this agreement.” 

c. Beware the timeline traps in the K! 

d. Typical agreement allows for presenting a grievance, orally or in writing, by the aggrieved EE or union, to the appropriate supervisor or foreman.  Then it moves on, after that – usually agreements provide that union reps process.  

vii. Don’t be the first one to propose an arbitrator – better to let the other guy go first when choosing!  (This is ad hoc – some industries have a joint conference board model. The final step is having two members appointed by union, two by management, and those four hear the matter, if can’t resolve, will jointly select a fifth member.) 

f. Policy of GAP (grievance arbitration procedure): 

i. Cheaper, faster, informal.  

ii. If union doesn’t follow through for the EE, the EE may be out of luck.  

a. Maddox exhaustion doctrine: grievant is stuck with the results of the grievance process – can’t go to federal court, either (for under the K) – don’t have to arbitrate a Title VII claim. 

g. Just Cause: most grievances are about discipline of EEs.   

i. 7 widely accepted rules: 

a. Rule is related to work (some require reasonably related)

b. Is the rule known to EEs or was there reasonable notice to EEs? 

c. Did the EE violate the rule or standard in fact?  (made de novo).  

d. Was there reasonable investigation of the violation?  (Did EE get industrial due process?) 

e. Is the discipline consistent with what the company has done with analogous incidents in the past?  

f. Has there been progressive discipline? 

g. Are there mitigating circumstances?  

a. Divorce, death, past record, public service, etc.  

ii. Burden of proof is on the union, but in just-cause dismissals, the ER has the burden.  

iii. Malinckrodt, Inc: arbitration decision where determines pot-smoking EEs should be returned to work b/c there was past practice of not firing people.  But no back pay b/c of lying.  

iv. Walker Manufacturing: more pot smoking where suspension was converted to discharge; arbitrator rejects progressive principle in the wake of a serious offense.  

v. Just cause may be the arbitrator’s sense of justice and common sense.
Arbitrators doing individual justice in individual circumstances.  
  

h. Allis Chalmers Mfg. Co.:  

i. Grievance must be submitted in compliance with the procedure.  Union is grieving that ban on subs isn’t expressed in the K but implied from the terms of the recognition clause defining the bargaining unit.  

ii. Company says K is limited to express provisions.  

iii. Arbitrator resolves for union: points out that while grievances are limited over provisions of the CBA, doesn’t say express provisions  - so implied count as well.  (further discussion about bad faith comes out, just from his head.) 

i. Role of past practice: 

i. Used in four ways: 

a. Past practice may determine ambiguous K language. 

b. Past practice might be an implied term of the K in the absnce of negation in the language of the K. 

c. Past practice might be baseline for maintenance of standards clause (freezing the status quo for the life of the K).  

d. Unilateral change doctrine.  

ii. Phillips Petroleum: Company providing free electricity for EEs in company and non-company  housing, wants to change.  Union grieves.  Arbitrator found for union b/c of continuing obligation under the K.  

j. External law: 

i. Some arbitrators read K with external law, some just enforce the K as written.  If they’d wanted to incorporate external law, would have done it by reference.  

k. Prior to T-H, CBAs were enforced in court – state courts! – b/c dealing with K law.  Problem was there were 50 different spins on K law.  

i. Maddox exhaustion doctrine: must exhaust all remedies before to court.  But disputes make it to court in other ways: 

a. Where union has breached duty of fair representation

b. Where the K doesn’t provide for arbitration (Ring Screw case) – then SCOTUS has said then have statutory enforcement

c. Refusal to arbitrate or refusal to honor an award.  

ii. 301: interpreted to create concurrent jurisdiction in state and federal courts.  Can cherry pick. 

iii. Textile Workers Union v. Lincoln Mills Alabama

a. SCOTUS, 1957: foundation case.  

b. 301 authorizes federal courts to crate a body of federal law to enforce CBAs – court may order SP of promises to arbitrate.  Policy: to maintain industrial peace. 

c. Federal courts can use state law.  

d. Still question about whether Norris-LaGuardia withdraws jurisdiction to compel arbitration – but that wasn’t the policy of N-L. 

iv. Lucas Flour: 

a. State courts hearing CBA G-A issues must apply federal law and refrain from applying local K rules.  Look to 301 federal law.  

v. Steelworkers v. American Mfg. Co: 

a. SCOTUS, 1960 

b. First in trilogy.  

c. Arbitrator awards don’t get reviewed on the merits and even frivolous issues can go to arbitration.  

d. Arbitrators handle more than what courts can hear – even if there’s a mistake of law and erroneous interpretation or findings of fact, that’s not reason to revisit arbitrator decision.  

e. Court is limited to determining if the parties had agreement to arbitrate. 

vi. Steelworkers v. Warrior & Gulf Navigation Co. 

a. SCOTUS, 1960 

b. Doubts about whether something should be covered by arbitration clause should be resolved in favor of arbitration by reason of 301(a) – policy for industrial stabilization.  

c. Famous test: an order to arbitrate the particular grievance should not be denied unless it must be said with positive assurance that the arbitration clause is not susceptible to an interpretation that covers the asserted dispute. [e.g., rational lawyer with a straight face.]

d. There is a limit: excepts things that are “strictly a function of management.” 

vii. Steelworkers v. Enterprise Wheel & Car Corp. 

a. SCOTUS, 1960 

b. As long as arbitration decision is drawn from the K, court should enforce it.  

c. Essence test: as long as arbitrator purports to be interpreting the K, then the arbitrator’s award is OK and enforceable, even if there are mistakes of facts or law.  

viii. Federal courts have problems from time to time with policy of honoring arbitration and will get reversed by SCOTUS.  

l. Arbitration once the K has expired: 

i. b/c arbitration is contractual, does it expire when the K does? 

a. This is an area of contention – law more pro-mgmt now.  

ii. Evergreen agreement – K may have clause that says grievance procedure will stay in effect until negotiations complete or 10 day notice for either party.  

iii. Nolde Brothers: 

a. SCOTUS, 1977 

b. After K expires, grievance over severance pay.  

c. Vested right, like severance pay, that arises under the K then the right continues after the K. UNLESS express provisions in the K that negate it.  

iv. Litton Financial Printing Div. v. NLRB

a. SCOTUS, 1991

b. Retreat from Nolde – qualifies trilogy presumptions.  

c. ER commits ULP  if makes unilateral change in existing term if doesn’t bargain to impasse.  But NLRA doesn’t require that arbitration clause continue after end of K or that an ER commits a ULP when changes clause w/o bargaining to impasse.  Some terms of K do expire with the K: 

a. Union security clause

b. Dues check-off clause

c. No-strike clause terminates with K unless grievance arbitration continues

d. Arbitration clause. 

d. Nolde case only applies where dispute has real source in the K – object of arbitration isn’t to transcend K but implement K.  

e. Three situations where arbitration duty does continue after expiration: 

a. If offense took place before K expired

b. If there’s accrued right that accrues or vests before K expires

c. Where under normal K principles the dispute right survives expiration of the remainder of the agreement.  (But aren’t going to apply strong presumption of arbitration in this case.)  

f. SCOTUS denies arbitration. 

m. Public Policy Exception: 

i. Very narrowly constructed – when arbitrator orders something beyond the pale as a remedy that we find objectionable as policy.  

ii. Misco: SCOTUS enforced award reinstating drug-selling EE b/c it was not sufficient public policy.  The policy must be explicit and in positive law – not just broad, floating in the air. 

iii. Eastern Associated Coal Corp.  

a. SCOTUS, 2000: arbitrator ordered ER to reinstate EE who was fired b/c tested positive twice for pot.  

b. Court: public policy doesn’t allow court to refuse to enforce award.  Award violates no specific provision of any law or regulation – consistent with DOT rules, etc.  

n. Judicial Enforcement of No-Strike Clauses in CBAs: 

i. N-LA prohibits fed. courts from issuing injunctions in dispute – but court never decided whether union could strike over grievance and be subject to judicial intervention.  

ii. Boys Markets, Inc: 

a. SCOTUS, 1970: federal court can issue injunction against strike in violation of no-strike clause IF dispute is based on something arbitrable under grievance procedure. 

b. No evidence that Congress intended removal mechanism to be utilized to foreclose remedies in state courts – devastating implication for enforceability to arbitration agreements if equitable remedies aren’t available.  

c. Holding is NARROW: only in situations where CBA has mandatory grievance or arbitration procedures.  

iii. Buffalo Forge: 

a. Exception: if strike not over arbitrable offense, court has no ability to issue an injunction.  

o. Individuals are not liable for damages under no-strike clause.  

i. 301(b): reversal of CL rule that labor org couldn’t be sued as entity.  Not enforceable against individual members or assets.  

p. NLRB defers to arbitrators: 

i. Sometimes the NLRB won’t decide a ULP if the facts could be subject to arbitration.  Very complex area of the law – doctrine fluctuates with the makeup of the board.  

ii. Be aware there is a possibility of ULP being sent to arbitration.  

q. Arbitration & Title VII: 

i. Alexander v. Gardner-Denver: Grievant lost g-a but came back and filed Title VII claim.  SCOTUS: unionized EE does get two bites at the apple!  They have K rights and grieve them, but b/c arbitrators aren’t competent to decide statutory rights, we allow Title VII remedy, too.  

ii. Gilmer: private sector case, where mandatory arbitration in non-union sector.  SCOTUS interpreted FAA – each individual can be required to arbitrate all disputes arising from employment.  Only gets one bite at the apple.  

r. Wright situation: 

i. P. 826-7

ii. Whether a union can agree to have individual EEs and individual rights disputes through K grievance procedure.  

iii. Following the Gardner Denver Principle, can get two bites at the apple if union, can arbitrate discrimination case and then sue in federal court de novo. 
 

XI. Successorship

a. Combination of doctrine of presumption of majority status and involves unilateral change doctrine: successors changing conditions of employment.  

b. Burns International Security Services: 

i. Recently certified union. 

ii. When company is successor to a company with a labor K, may have to deal with the union.  Factors: 

a. Must have majority of EEs from the old ER.  (If not, then no argument)

b. Substantial continuity -- If you do have majority, then look to other factors: same production, same goods, same supervisors.  Secondary tests. 

iii. Duty to bargain ordinarily doesn’t commence until the successor has hired a majority of the workforce from the old ER.  

iv. Old K not binding – New ER can set terms and conditions and this is where any discussion of unilateral changes would start from.  

c. Dangers for company: 

i. If let go union workers, could be taken as union animus; 8(a)(3).  

ii. If buyer says “we’re taking all your EEs” then clear successorship and duty to bargain.  

d. Fall River Dyeing and Finishing Corp: 

i. SCOTUS, 1987 

ii. Board’s “substantial and representative complement” rule is consistent with Burns. 

a. 7 month gap between hiring is OK.  

iii. Company is successor when: they’ve hired substantial and representative number of EEs.  (ER wanted to wait until had hired for all shifts).  

iv. Union has only to send letter – shouldn’t have to keep requesting bargaining.  Company must let union know. 

a. Dangerous: too early, then guilty of 8(a)(2) unlawfully aiding violation.  Too late, then have violated 8(a)(5).  

v. Expands Burns to cover unions that were not just recently certified but had been in existence for a time. 

vi. Remedy: 

a. Order to bargain

b. Cease and desist order

c. Any changes after status quo is established is unilateral change. 

e. Exceptions: 

i. Situation where ER has already committed to hiring seller’s EEs – recognition of the union. 

ii. Where ER has been discriminating in not hiring union EEs or saying new business will be non-union.  The board has a court-approved exception that it’s a violation.  

a. ER should say “hire the best people” and make point of hiring one or two strong union supporters who aren’t leaders. 

f. Golden State Rule: successors are liable for any ULP liabilities of the seller.  If they buy with notice, then the seller is on the hook to look – there’s no obligation to look, but it’s up to the union to put the buyer on notice.  

g. Howard Johnson Co.

i. SCOTUS, 1974

ii. Pretty much overruling of Wiley.  Since successor isn’t bound by K the seller had, and since arbitration was part of the K, no obligation for buyer to arbitrate.  

h. [labor K isn’t binding unless explicit in labor agreement that seller will put express assumption into the buy-sell K.]

XII. Duty of Fair Representation 

a. A breach of the duty is “bad faith,” discriminatory, or arbitrary & capricious.  Can take place in negotiations, enforcement/administration – grievance, hiring in union halls.  

b. Clear examples: 

i. Union won’t take case to arbitration when there’s a grudge: bad faith. 

a. Rival in the union doesn’t take the case for you.  

ii. Less common: gender and racial discrimination; most unions back non-discrimination.  

iii. Also by perfunctory processing of a grievance – aspect of arbitrariness.  

c. Enforcement: 

i. Go to the NLRB with ULP – violation of 8(b)(1) and (3) for union to breach DFR b/c duty is implied in the status of exclusivity.  

a. Would only get backpay, minus mitigated earnings, reinstatement. 

b. But if worried about jury trial. 

c. Low cost. 

ii. Federal court: 

a. Get to court faster, could get real damages: compensatory and emotional distress. 

b. No punitives: Faust case.  

iii. State court: 

a. All of these claims are filed under §301. Creates concurrent jurisdiction to enforce rights in collective bargaining.  

d. Remedies: 

i. Compensatory – reinstatement & backpay.  

ii. Many courts also accept others: emotional distress, selling home at a loss.  

iii. No punitives b/c there’s a fear of chilling union activity.  

iv. Revocation of union’s certification or right to represent EEs, lowering of the K bar (could try to decertify union, denial of initial certification. 

e. Six month SoL (same as ULP).  

f. Air Line Pilots v. O’Neill: 

i. SCOTUS, 1991: review for arbitrariness is very deferential.  The union’s conduct has to be in bad faith, discriminatory, or completely arbitrary.  Examined from the PoV of the union, not individual EE’s perspective.  

g. Vaca v. Sipes

i. SCOTUS, 1967 – leading case in the grievance-arbitration context. 

ii. Union has “statutory obligation to serve the interests of all members without hostility or discrimination toward any, to exercise its discretion with complete good faith and honesty and to avoid arbitrary conduct.” 

h. SCOTUS in dicta has said negligence isn’t enough for a DFR; sometimes could rise to level of arbitrariness if not mistake, but is reckless or intentional.  


XIII. Union Security

a. Compulsory payment of money to unions: dues, initiation fees. 
b. Critical additions in T-H: 
i. Section 7 guarantees EEs the right to refrain from union activity. 
ii. Section 8(a)(3) prohibits closed shops but allows union shops 
iii. Section 8(b)(1)(A): makes it a ULP for union to retrain or coerce EEs in exercise of Sec. 7 right not to join union. 
iv. Section 8(b)(2): makes it a ULP for union action to cause ER to discriminate against an EE when hasn’t been allowed into the union or is terminated b/c of something other than failure to pay dues and initiation fees.  
v. Section 8(b)(5): forbids “excessive or discriminatory” initiation fees. 
vi. Section 14(b): states can ban agreements requiring membership in labor org. as condition of employment.  
vii. Section 302: ERs prohibited from paying money to unions, but checkoff for dues is OK under 302(c)(4).  
c. Types of shops: 

i. Closed shop (now illegal – requires union membership as initial requirement of employment)
ii. Union shop (requires EEs to join the union within 30 days after initial hiring.  EE not required to participate in the union).  
iii. Agency Shop (doesn’t compel union membership, but requires non-union EE pay for union’s services in negotiations and administering CBA).

d.   Deauthorization:

i. EEs have right to deauthorize union security through NLRB election that operates similarly to election for certification – not to throw out the union, but get rid of the union security agreement.  9(e).  60-90 days to challenge once one of these is negotiated with the ER.  (VERY uncommon to happen!) 

e. Core membership: 

i. Only core membership is required – have obligation to pay in full, but no enforceable obligation to join and become full-fledged member.  Making fair-share/agency shops just like union shops.  

ii. Political objector: person can object to union spending any of its money on non-CB purposes.  Can get rebate or future deduction of fees.  

a. Also, can challenge the amount of the political contributions.  

b. Lobbying expenses not chargeable to non-full members.  

c. Organizing expenses are chargeable if in same labor market as the represented units.  NLRB caselaw. 

d. Patternmakers: members can change from full to core members at any time.  

f. NLRB v. GM: 

i. SCOTUS, 1963

ii. ER doesn’t commit ULP when refuses to bargain with certified union over union’s proposal for an agency shop.  

iii. Important: membership as a condition of employment is whittled down to the financial core.  

g. Marquez v. SAG: 

i. SCOTUS

ii. Union doesn’t have to notify EEs about more than the statutory language (explaining caselaw).  As long as there’s notice and proper administration it’s not necessary to explain about financial core membership, etc. in the CBA. 

h. CA Saw & Knife Works: 

i. Leading case to say what the notice obligations are.  

ii. Requirements: 

a. Union must give a Beck-rights notice to newly hired non-member EEs.  

a. Beck notice: informing EEs they have a right to object to paying for union activities non-germane to union’s duties as bargaining agency and to obtain a reduction in fees. 

b. For current EEs, union seeking to subject them to dues must also provide notice of their Beck rights.  

a. OK to just publish in newsletter. 

c. Before union can seek discharge of EE for failure to pay dues and fees, must give EE reasonable notice of delinquency, including statement of amount and months owed, and method used to obtain amount.  Tell EE when to make, explain that failure to pay will result in firing.  

d. Union can’t limit EE’s right to file Beck objection to month of January.  (Another court disagrees)

e. Expenses outside of bargaining unit are OK if ultimately help members of the local union. 

f. Unit-by-unit accounting doesn’t have to be done for litigation outside of objector’s unit. 

g. Union must only set out major categories of union expenses and union can say some of these were mixed without providing more.  

h. Union must supply audit.  

i. Consolidating challenges into once a year was reasonable.  
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