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I. Overview

a. Regulation 

i. Utilities differ from normal businesses in three ways: 

1. Monopoly

2. Obligation to Serve

3. Prices Regulated
a. Supposed to get a reasonable return on their investment.  

ii. Trending towards deregulation 

1. In the last 10 years, this trend has caused changes. 

2. Unbundling power generation from transmission and distribution.

3. Oregon’s deregulation was different from California’s.  
  

b. The Northwest

i. Unique in that so much power comes from hydro.  

1. Hydro is a blessing and a curse.  

a. Water from rain is free power

b. (Although dams are expensive!) 

c. can store water, but can’t store electricity.  

c. Power Planning

i. Western power markets are interconnected from Canada to San Diego.  

ii. The NW and SW trade power back and forth because their demands for energy are different: the NW peaks in the winter, but SW peaks in the summer.  

iii. The 2000 “perfect storm” crisis was a confluence of: 

1. No hydro in NW

2. Record heat in SW 

3. Booming economy

4. No one had built resources for last 10 years

5. Gas prices 

d. California’s Deregulation: 

i. Unbundling in the mid-90s.  

ii. Utilities were forced to sell off their generation bits

iii. Investor Owned Utilities (“IOUs”): 

1. Generation was sold on the open market

2. Transmission was given to new state agency

3. IOUs kept distribution facilities. 

iv. Theory: to make distribution companies wire companies, would have competition in the generation area.  (Common carriers)

1. At the time, embedded price of power was higher than the marginal costs.  When gas power was available with $1.50 gas, it was cheaper to produce.  

2. Stranded costs charge: to fund more expensive power generation types.  

v. Enron bought PG&E and proposed deregulation.  

e. Oregon’s Deregulation: 

i. Didn’t go as far as CA.  

ii. Utilities not required to sell off generation. 

1. Hydro is valuable resource and notion of letting Enron sell off hydro assets was stupid.  

2. Customers given choices, but no one is forced to go to the market.  

f. Basic Energy terminology: 

i. Marginal costs: at the margin: what it means to increase production one unit. 

ii. Embedded costs: includes all fixed and variable costs of production. 

1. Hydro dam: a lot of fixed cost and not much variable costs.  

2. Gas fired combustion turbines: spend $15 million for machine, but the variable costs is the cost of the gas.  

iii. Price Signals: indicating to consumers what you want them to do. 

1. If you want them to consume?  Lower the prices. 

2. If you want them to conserve?  Raise the prices. 

3. Regulators are concerned about this issue because: that one last MW you need might force a $100 million investment.  If you discourage extra consumption, could save ratepayers a lot of money. 

iv. Capacity: dealing with the peaks of demand.  How much can the generator generate and how much room is there on the transmission lines for more KW? 

1. How much you can get through at a peak. 

2. Hydro has tremendous capacity but limited energy. 

v. Energy: 

1. Hydro can generate 1000 mW of energy at any given time operating full out.  But only so much water a year.  

2. Wind has the same issue as hydro b/c of wind “supply.” 

vi. Cost of service regulation: 

1. Fixed

2. Variable

3. On a generating unit or line, there’s a distinction between the demand and the energy.  

4. This is seriously vague – ask professor about it.  

vii. Common carrier: 

1. If you own facilities that are treated as common carriers, can’t discriminate as to who uses the facilities and must make facilities available to anyone who wants to use them.  

2. Antitrust laws apply. 

viii. Direct Access: 

1. In OR, some customers can have direct access to market.  In some states, all customers have direct access.  This is regulated state by state.  

ix. Contract Carriers: 

1. Only difference from common carrier is that contract carrier isn’t required to increase its capacity if demand for services increases over time. 

x. Interstate Transmission Industry: governed as a Contract carrier b/c of the open access polities of federal energy regulation.  

1. Open access is critical for creating the energy markets as we have now.  

2. As we try to get other entities besides generation facilities, must require the utilities to give generators the access to the transmission lines on an equal basis b/c otherwise wouldn’t have any incentive to allow others to sell power. 

3. This is a hot topic.  

xi. Load Factor: 

1. If you can match someone with power peaks in the afternoon with someone who peaks in morning, then have “marriage.” The parties can reduce both of their costs.  This is a main reason to have direct access.  

2. But if you have a high load factor, good motivation to be in the market.  (For example, factories who use the same amount of power each hour 24 hours a day, every day of the year.) 

II. Bonneville Power Administration 

a. Unique government entity: Power Marketer.  

i. Bonneville’s dams are owned by Corps of Engineers.  

1. (TVA can purchase & build, but not market.)

ii. Purpose: flood control, navigation, & power generation.  

iii. Review of BPA decisions goes straight to 9th Circuit Court of Appeals

iv. BPA must give preference for public agencies over IOUs.  

b. Governed by four statutes

i. Bonneville Project Act (1937)

1. requires providing power to preference customers. 

2. Authorizes and directs BPA to construct, operate, and maintain Intertie. 

ii. Preference Act: (Pacific NW Federal Transmission System Act)

1. passed at time Intertie was considered & approved.  Purpose was to permit interconnection of BPA system with other regional systems.  

iii. Columbia River Act: (Pacific NW Consumer Power Preference Act)

1. reaffirms authority of BPA to allocate and  manage Intertie capacity – BPA explicitly limited to providing transmission services under Intertie which aren’t in conflict with BPA’s marketing obligation and won’t cause interference with BPA power marketing program.  

iv. NW Regional Power Act (1980): 

1. Came about b/c BPA was running out of preference power.  

2. After Regional Act, public agencies still have preference BUT: 

a. Residential customers of IOUs put on level playing field with preference agencies.  

3. DSIs given long term contracts. 

4. Creation of Power Planning Council
a. Interstate compact: OR, WA, ID, MT each appoint two people to the council.  

5. BPA given authority to contract to build new resources.  

6. Fish & Wildlife given a voice, and BPA had authority to spend money to do something about the fish AND the authority to charge customers for what they do about the Fish.  

7. Rate provisions of Regional Act: 

a. Substantive and procedural changes.  (Before act, there was only a loose administrative procedure to set rates.) 

b. Two fundamental changes in §7(i): 

i. process added 

1. BPA proposes rates

2. Hearing in front of BPA and administrator makes a decision.  

ii. FERC oversight in two areas.  

1. Overall rates

2. How non-firm power is priced, especially for out of region areas (California) 

c. BPA has no shareholders who need to profit from BPA – just the federal treasury.  

d. Can’t challenge BPA’s expenditures in rate proceedings, but can do it before Congressional budget process.  

e. If there’s a deficiency? 

i. An IOU would set rates based on that projection.  

v. But in BPA, if they don’t make the money they expect, there’s a deficit to bring into the next rate proceeding.  

c. Central Lincoln I

i. 9th Circuit (will be reversed by SCOTUS)

ii. Central to understanding BPA’s role in NW power.  

iii. Because hydro depends on water, keep detailed statistics about how much water there’s been in the past.  Allows BPA to calculate what the minimum they’ll be able to produce is.  

1. Firm capability: the amount the system can generate in the driest winter.  About 10,000 megawatts.  

2. Non-firm energy: in a good year, could generate up to 22,000 MW.  

iv. BPA can’t promise to produce more than the minimum.  

v. Aluminum industry traditionally broke up its demand into quarters – Quartiles – and ¾ was from firm power, with ¼ from non-firm.  

1. Before Regional Act: BPA would offer nonfirm to preference customers first, then to DSIs.  

2. Under new Ks, BPA planned to give DSIs were preference to the non-firm power, then preference customers. 

vi. The public utilities complained.  

vii. 9th does strict reading of the Regional Act: 

1. §9(e)(5) of act provides that suits to challenge final actions (contract offers are final offers) be brought in 9th Circuit.  

a. Treated like petition for administrative review, b/c no lower court ruling.  (No need for fact finding.) 

2. Court gives substantial deference to BPA b/c it’s the agency charged with the Act’s administration.  

a. b/c BPA’s interpretation is done by those with responsibility for setting decisions in motion. 

b. Additional weight b/c agency administrators participated in drafting legislation. 

c.  SO: whether BPA’s actions were reasonable.

3. Bonneville Project Act requires giving preference to public bodies & coops.  

a. Any modification of preference provisions should be explicit.  

b. BPA was wrong to change preference situation – there are clear preference provisions.  

d. Central Lincoln I at SCOTUS: 

i. SCOTUS, 1984

ii. Very important in early days of Regional Power Act.  

1. Decision allows aluminum industry more secure power supplies than they’ve ever had.  

iii. Court: not an unreasonable interpretation of the act.  

1. BPA has three types of customers: 

a. “public bodies and cooperatives,” which include public utilities and which are preference customers

i. problem: the Project act didn’t have a way of allocating among preference customers.  

ii. As result, get the Regional act as parties fight over cheap power. 

b. private, investor-owned utilities (IOUs)

i. nonpreference

c. direct service industrial customers (DSIs)

i. nonpreference

d. The non-preference customers are sold the power that preference customers don’t’ apply for.  

iv. DSIs have right to power from: 

1. §5(d)(1)(A) & (B): 

a. specific reference for administrator to have the authority to enter into long-term Ks.  

b. By making power interruptible under new Ks only to protect BPA’s firm power, new Ks reduced amount of nonfirm power available to preference utilities.  

i. This is why the preference utilities filed suit, b/c claiming that the new Ks violated their preference to nonfirm power.  

c. (B) requires BPA to offer each DSI a new K that provides ‘amount of power’ equivalent to what DSI got under 1975 K. 

d. Administrator interpreted statute and history and determined that the terms of the power sales didn’t have to be the same as they were under 1975 Ks.  

i. The old Ks provided that part of the DSI’s power could be interruptible at any time.  (That part was then subject to preference provisions of BPA act.) 

2. §10(c): provides that act doesn’t ‘alter, diminish, abridge, or otherwise affect the provisions of other Federal laws by which public bodies and cooperatives are entitled to preference and priority in the sale of federally generated electric power.’ 

a. the court gets around this one by saying the preference right for publicly owned utilities comes from different pool of power.  

b. Purpose of 10(c) was to reassure preference customers in other regions of the country who feared that the Regional Act would set precedent that would limit commitment to preference – irrelevant to this case.  

v. Scope of  SCOTUS review: 

1. “administrator’s interpretation of Regional Act is to be given great weight.”

a. Only needs to conclude that the administrator’s interpretation is a reasonable interpretation of the relevant provisions.  

b. b/c subject is technical and complex, and BPA has longstanding expertise in the area.  

2. Specific reference in 5(d)(1)(B) for administrator to have the authority to enter into the Ks.  

vi. Legislative history of Regional Act makes it clear that Congress expressly endorsed (or even required) that new Ks contain conditions making the second quartile even more interruptible. 

vii. Preference customers arguing that terms of new Ks conflict with 5(a), which preserves priority & preference provisions. 

1. BUT: preference system determines the priority of different customers. 

2. Preference provisions of Project Act don’t apply to the initial Ks that the statute requires BPA to offer. 

e. Central Lincoln II 

i. 9th Circuit, 1984

1. challenge of BPA rate determinations under the Regional Act. 

a. The big issue is about how the rate pools/residential exchanges would work.  

2. Holdings: 

a. 9th Circuit said it lacked jurisdiction under Act to review non-regional rates not approved by FERC. 

i. Non-firm rates hand’t gone through the FERC review process.  

ii. There is provision for judicial review of final actions taken by BPA – there are 8 final actions which are subject to judicial review (including final rate determinations).  

1. Adoption of plan or amendments under 839b of title (something or other – not clear)

2. Sales, exchanges, and purchases of electric under 839c

3. Administrator’s acquisition of resources

4. Implementation of conservation measures 

5. Execution of contracts for assistance to sponsors

6. Granting of credits

7. Final rate determinations

8. Any rule prescribed by the administrator 

iii. Administrator has fair amount of discretion here.  If not, courts will be sorting these issues out forever.  Lots of deference.  

b. Good cause exception to 30 day notice period for proposed rules applied to BPA’s proposed rules of procedure for rate making 

i. Time constraints beyond BPA’s control made it impracticable to give a longer time period.  

c. Ex parte communications between BPA and DSIs wasn’t grounds for reopening rate making procedures

i. Communications weren’t in the administrative record – two letters from BPA to DSIs. 

ii. Court: no allegation of bad faith for failing to include those letters in the record.  

d. Administration’s determining of rates supported by evidence.

i. A number of sub-issues: 

1. Refunds

2. Repayment study

3. Bias in effort study

4. Classification of costs between energy and capacity

5. Rate pools

6. Allocation of fish & wildlife costs

a. Debate over who should pay for these costs. 

b. DSIs tried to argue they wouldn’t have to pay b/c wouldn’t be served with firm power out of the preference pool. 

7. Inclusion of Saturday as peak rates

8. Equalization of demand charge

9. Allocation of secondary energy to non-preference customers

10. FELCC Shift 

f. Department of Water and Power of City of LA v. BPA

i. 9th Circuit, 1985

1. CA had been buying power from Canada and transmitting it over Intertie, a system of high transmission lines.  (Intertie: authorized by Congress b/c it was clear that NW and SW were compatible for trading power b/c of opposite peaks.) 

2. Congress provides the rules the court applies in the case. 

ii. Issue: to what extent can BPA exercise control over marketing electricity generated in the NW? 

1. What’s at issue is who has access to Intertie: 

a. Two preferences involved: 

i. Preference for public agency when BPA sells power

ii. Regional utility preference over non-regional sales on the transmission system. 

iii. LA’s complaint: 

1. Limited transmission space for Canadian power.  Allegation that BPA is discriminating against Canada.  

2. (What BPA had done was make a new policy and allocate new categories on Intertie): 

a. firm power

b. surplus power

c. just a little surplus power. (The only one where Canadian treaty power and non-treaty surplus power can go through).  Check on this with professor. 

3. If total available power is greater than Intertie capacity, each seller must share capacity based on pro rata basis.  

iv. BPA states: 

1. They’re facing revenue shortfall (but lower than expected demand for firm power.) 

2. Came up with IAP: Near Term Intertie Access Policy with three allocation formulas: 

a. Condition1: applies with surplus

b. Condition2: applies with slight oversupply

c. Condition3: applies when demand for Intertie use is less than available and CA utilities want to purchase more electricity than NW has for them and it won’t fit on Intertie. 

3. Essentially, biasing system against BC b/c it’s “extraregional power.” 

v. Court: consistent with the statutes.  

1. Deference b/c

a. It’s complicated legislation

b. Agency was involved in drafting legislation

c. Congress monitors BPA


III. Economics Overview 

a. Statutory regulation. 

i. RR, trucking, airlines, etc. 

ii. BUT: not OIL or GAS.  

iii. Never had entry regulation with Oil b/c wouldn’t require the same infrastructure. 

iv. Congressional rationale: commerce clause. 

b. Entry regulation: 

i. It’s key to control entry and price.  

1. Lots of services have entry control, like taxis.  

2. However, in utilities, also talking about granting a monopoly to one company.  

ii. As a result, assign “exclusive service territory” to the monopoly.  

1. Reasoning: entry barriers are so great that it would be inefficient for a second entity to come in and duplicate the service.  

2. Also want to prevent “cherry picking” of the profitable areas – so in exchange for granting the monopoly, utility must provide service to all. 

c. Natural Monopoly theory: 

i. Lies at the base of a lot of economic rationale for utility regulation. 

ii. This is supposed to be more efficient – would avoid duplication of services.  

d. Utility monopoly characteristics: 

i. Exclusive territories

ii. Quality of service standards

iii. Price regulation 

1. Government sets “just and reasonable” rates.  

2. Supposed to mimic the competitive market.  

3. Formula used. 

4. C + I r / Volume 

a. C = Cost (statutory limit that must be prudent) 

b. I = Investments or rate base or investment base.  

i. Utilities don’t just recoup investments, but earn a return on them. 

ii. Fight is often over what’s an investment – idea of used and useful (will cover in more depth later).  

c. R = Return.  

i. There’s debt component and equity component.  E.G., 50:50 (which is ideal). 

1. Example: if 6 of debt and 12 of equity, then number for R is 9.   

d. V = Volume

i. How much is sold.  Volumes tend to be projected.  

5. So at the end of all this, will come up with rate that’s something like 5¢/Kwh 

6. “regulatory lag” == costs going up or volumes dropping, and can’t get rate increase as fast as the costs are increasing. 

7. Debt and equity: 

a. Debt costs less than equity.  But only earn return on the equity in the investment.  

b. Example: in the last 10 years interest rates dropped and utilities refinanced their debt.  But if no rate case was filed, then all of that advantage of refinancing flowed to the shareholders.  

8. For BPA: no issue about equity return, because they’re paying back their treasury bonds. 

a. These treasury debts can be refinanced, however.  

b. But there’s no huge dispute over whether something was “prudently incurred” b/c there aren’t any shareholders. 

9. 5th A issue: 

a. takings.  If the utility commission determines the utility only paid half of what they’re claiming as costs, there’s a 5th A takings issue.  The utility commission could cross a line and set rates so low that there’s no reasonable return on investment.  (This happened in AZ.)  

e. To argue utility is charging too much? 

i. Bring a complaint. 

ii. States vary in the way they set standards for bringing complaints, but utility commissions can audit the utility’s books.  

iii. An intervenor can state utility hasn’t met its burden. 

iv. BUT: if saying that the rate isn’t just and reasonable, then the person filing the complaint has the burden of proof. 

f. Association of Public Agency Customers (APAC) v. BPA

i. 9th Circuit, 1997

ii. BPA reexamined business strategy and adopted a “market-driven” business plan.  Made Ks with DSIs and extending transmission agreements. 

1. Case brought by DSI competitors who aren’t directly served by BPA like the DSIs are. 

iii. Background: 

1. BPA had authority to purchase power and new resources, but hadn’t in a while AND BPA kept incurring more costs to address fish issues.  

2. BPA’s prices were above where they’d been in the 80s, but at the same time, the market price of power was lower than what BPA was charging (even below embedded costs.)  And so BPA’s customers wanted to go to market. 

3. So BPA gives the DSIs a block-sale K. 

a. Block sale Ks: DSI would commit to a block of power – certain number of average megawatts, sold on a “take or pay” basis.  

b. “Take or Pay:” agree to buy the product if you need it or not.  Has been used in the energy industry since the 60s.  

i. the seller wants assurances that if it’s going to put out capital, someone out there will buy his power.  

ii. Different from short term Ks. 

iv. BPA considered 6 alternatives but ended on the market-driven alternative.   

1. BPA would participate as competitor in the market for power, transmission, and energy services, using success in the market to ensure the financial strength necessary. 

2. This was chosen b/c it doesn’t require capital outlay and it’s technology driven. 

a. GE created efficient gas combustion turbine; along with cheap gas, it made this competitive with hydro.  

b. Note: a mill is 1/10th of a cent. 

3. This was a middle of the road choice for BPA.  It was facing the risk of losing the DSIs who were 25% of BPA’s revenue.  

4. The DSIs insisted on remarketing rights – allowing them to “wheel” non-federal power.  

a. Wheel: using BPA’s transmission system to move electrons from point a to point b.  

v. Court of Appeals held: 

1. BPA had authority to transmit nonfederal power to DSIs

a. Inquiry begins with statutory language.  

b. Statutes silent on point of arrangements to give DSIs right to use the system to transmit non-federal power.  

c. So court assumes Congress has left this void for the agency to fill – court defers to agency unless it’s unreasonable. 

d. BPA argues they’re reasonable b/c the four acts together grant the administrator broad discretion over federal transmission system in the NW.  

e. Statutes don’t limit BPA’s authority to provide transmission services to the DSIs. 

f. The statutes also confer authority on BPA to make Ks in BPA’s best business interest. 

g. Court: not unreasonable, and acting in business-like matter. 

2. Transmission Ks were not discriminatory or otherwise unlawful or improper. 

a. To make a discrimination claim must show similarly situated customers who are disparately treated.  

i. In rate-making, normally if there’s disparate treatment, there has to be a cost basis or solid economic rationale for it.  

b. Court: classes of customers refers to classes of utility customers – and BPA isn’t discriminating b/c the 1974 statute set out the 13 DSIs – the other businesses are just business customers of the utilities who buy power from BPA.  (somehow this is meaningful enough for court to accept.)

3. BPA’s allocation decision didn’t have anti-competitive effects.  

a. BPA has obligation to consider some federal anti-trust policies when allocating its excess transmission capacity. 

4. No infringement on state regulatory authority. 

a. OR had argued that the long-term extension agreements impermissibly interfered with the regulatory scheme, but Court says the states don’t have the power to regulate transmission lines. 

5. Block Sale Ks weren’t subject to rate-making procedures: 

a. If impact is only indirect, don’t need the rate-making process.  

i. Ps had claimed these remarketing rights should be subject to the ratemaking procedures. 

ii. Claimed these would have impact on rates later.  

iii. 7(i) process: how ratemaking happens ordinarily under the Regional Act.  

iv. Ps claim that these transactions are sufficiently intertwined with rate as to affect power prices.  But court denies.  

6. Also: 

a. Power sale Ks not arbitrary and capricious

b. Period for seeking review begins when BPA issues a decision adopting the market-driven BP

c. Environmental impact statement (EIS) for the BP complied with NEPA.  

g. Confederated Tribes of the Umatilla Reservation v. BPA: 

i. 9th Circuit, 2003

ii. Tribes and others argue that BPA exceeded its authority & violated duty to treat fish and wildlife equitably with power. 

1. Requirement for this in Regional Act. 

2. Claimed 22 years of “agency inaction”

3. (Not exactly equitable when every time it doesn’t rain, BPA holds the water.) 

iii. In response to energy crisis and market pressures, agency issued Emergency Order: agency hung on to water behind the dam that the environmental groups wanted.  

iv. Court: 

1. Challenge that BPA delayed too long in implementing equitable treatment for fish wasn’t reviewable under Regional Act. 

2. Delay not reviewable under All Writs Act. 

3. BPA followed “adequate procedures” before issuing its decision. 

4. Decision wasn’t arbitrary and capricious. 

v. This case sends message to environmental groups that you have to pick your fights carefully – b/c after this case, not clear what BPA can’t do to fish.  

vi. Limits on BPA won’t come out of Regional Act – better to argue ESA. 

h. Bell v. BPA

i. 9th Circuit, 2003 

ii. Background: 

1. After the DSI “take or pay” Ks, the quid pro quo was that the DSIs had the ability to remarket their power.  

2. During the energy crunch, BPA paid them to not use their power, rather than to buy expensive power to sell DSIs at lower K prices.  

iii. Bell’s complaint is that in buying back the DSI’s power, BPA didn’t comply with the rate-making procedures, that this decision was arbitrary and capricious, and that it exceeded its statutory mandate.  

iv. Court: 

1. Paying the DSIs was within BPA’s statutory authority, 

2. Execution of amendments wasn’t arbitrary and capricious, 

3. Amendments didn’t amount to rates subject to ratemaking procedures

a. This is the same inextricably linked theory from previous cases. Not linked b/c: 

i. Transactions were separate in time

ii. Transactions were separate in environment

iii. Transactions were separate in consideration

4. Claim that the amended K violated statutory resource acquisition provisions wasn’t yet ripe. 

a. B/c BPA hasn’t acquired a resource – only made future plans to negotiate and support.  

5. Petitioners lacked standing to assert NEPA claim

a. NEPA cases require showing of: 

i. Injury in fact (w/in NEPA’s zone of interests) 

ii. Causation

iii. Redressability 

b. Standing is tricky: Bell hasn’t shown that enjoyment of the land will be lessened by lack of environmental analysis. 

c. No causation – must have link.  

i. Petitioner must “adduce facts showing that those choices have been or will be made in such manner as to produce causation and permit redressability of injury.” 

ii. Bell didn’t provide facts.

IV. Endangered Species Act Limitations of Columbia River Basin Hydro Power 

a. NEDC v. BPA

i. 9th Circuit, 1997

ii. NEDC is protesting BPA’s power treaties with Canada reached by DOE. 

iii. Claims: 

1. NEPA: didn’t give fish proper consideration. 

2. NPA: resource allocation requires equitable treatment of fish.  

a. Unfair to fish b/c will case reduction of amount of fish on the river

b. Unfair b/c BPA benefits power interests without benefiting fish. 

c. (BPA: fish aren’t any worse off than before.) 

iv. Court: 

1. NEDC could submit affidavits to attempt to establish standing

2. Regional Power Act doesn’t require BPA to dedicate a portion of water for fish when it enters into agreements.

a. Statutes require two levels of consideration for fish and wildlife: 

i. BPA must take Council’s Fish and Wildlife Program into account to the fullest extent possible

ii. BPA has independent, substantive obligation to insure equitable treatment. 

b. Court says equitable treatment is fact-specific determination depending on three factors in this case: 

i. BPA’s assessment shows that NTSAs won’t impact fish on the river. 

ii. BPA signed agreement and made guarantees that there wouldn’t be deleterious effect on fish

iii. BPA left most of the share of water unallocated. 

3. Agreements didn’t effect “major resource acquisition” for Regional Act. 

a. Resource allocation problem isn’t ripe for a challenge yet.  It’s an interregional exchange, not resource acquisition.  

i. Seems as if nothing will ever be ripe this way.  


4. NEPA didn’t require preparation of EIS or public comment

a. NEPA requires federal agencies to prepare EIS for “major federal actions significantly affecting the quality of the human environment.” 

b. NEPA’s goals: to ensure the agency will have detailed information on significant environmental impacts when it makes decisions AND to guarantee that this information will be available to a larger audience.  

c. NEPA requires that federal agency “study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources.” 

d. Court finds BPA relied on analysis in the EA and that the treaties wouldn’t affect the fish. 

b. Pacific NW Generating Cooperative v. Brown 

i. 9th Circuit, 1994

ii. Purchasers of hydro power (DSIs and public powe companies and co-ops) brought ESA claim challenging Secretary of Commerce and BPA for listing 3 salmon populations as endangered or threatened.  

1. Sneaky move! 

iii. Allege: 

1. National Marine Fisheries Service (NMFS) violated §7 of ESA when issued its biological opinions: 

a. By failing to consider “cumulative impact” of all fisheries

b. By basing “no jeopardy” findings on best evidence

c. By issuing “incidental take” statements where endangered fish were harvested, traded, and transported. 

2. Ds failed to insure that harvest regulations were not likely to jeopardize listed species

3. Allege NMFS and North Pacific Fishery Management Council failed to consult concerning effect of North Pacific Ocean fisheries

4. Allege NMFS and other councils failed to enforce ESA §§9, 10

5. Allege Forest Service (FS), BLM and NMFS violated §7 of ESA in failing to engage in adequate consultations concerning effect of agency actions on habitat

6. Allege FS and BLM failed to insure actions on federal lands were not likely to jeopardize the species and that Ds (along with Corps of Engineers and BPA) failed to consult concerning effects of hatchery operations and to ensure the authorized hatchery actions didn’t jeopardize species

7. Also challenge Administrative Procedure Act

a. As arbitrary, capricious, abuse of discretion and not in accordance with the law. 

iv. Standing: 

1. Three requirements from Lujan: 

a. Actual and imminent invasion of concrete and legally protected interest. 

i. Asserting enjoyment of fish by EEs isn’t enough.  Subsidizing research at university isn’t enough.  

ii. Requires economic injury.  (This wins – but not b/c of fish, but interest in the water resource.) 

iii. Salmon almost like wards of the court; DSIs have conflict of interest with the fish.

b. Causal connection between that invasion or injury and the conduct of the D (NOT a third party). 

i. If injury comes from government’s unlawful regulation of a third party, P has the burden of showing that the choices of the third party have been or will be made in manner to produce causation & permit redressability.

c. It’s likely, not speculative, that injury will be redressed by a favorable decision. 

i. Ps failed to show that consultations requested and ban on the take of listened species would cause them to rebound sufficiently. 

2. But there’s also “Footnote 7 Standing” from Lujan: 

a. Ps can be compared to someone living next to proposed dam site who can challenge without meeting all the standards of redressability and immediacy.  

b. Congress has linked agency consultation causally to continuation of protected species.

v. “Zone of interest” test in addition to standing requirements. 

1. Court assumes this will be met. 

a. The critical question: whether P’s economic interest is a legal interest protected by the ESA.  

b. Here, the court analogizes to a mink farmer. 

vi. Holdings: 

1. Purchasers had sufficient stake, economically, for standing. 

2. ESA complaint about 1992hydrop operations was moot and not likely to be repeated

3. Catching endangered salmon in river and ocean fisheries was incidental taking within meaning of ESA and 

4. Impossibility of compliance was sufficient to counter the claimed ESA violation. 

c. Ramsey v. Kantor: 

i. 9th Circuit, 1996

1. DSIs are challenging salmon harvest off NW coast and on Columbia under ESA & NEPA. 

2. Court holds: state salmon fishing regs didn’t violate ESA where they were contemplated by and in compliance with incidental take statements from federal agency

a. OR & WA not required to get §10 permits to issue regulations governing harvest. 

b. If not allowed, then take statement would be virtually worthless.  

c. Court doesn’t have to determine whether every taking in compliance is lawful under the ESA.  This was clearly contemplated by the statement and in the bounds of approved actions. 

3. Issuance of take statement was major federal action under NEPA

a. Issuance of statement is prereq to the sates’ adoption of fishing regulations. 

b. NMFS did BiOp, not full EIS. 

i. First does assessment, if conclude it’s a major action, then must do an EIS.  

ii. BiOp usually turned in to say what the action will be.  
EA is the preliminary report.  BiOp is triggered by ESA. 

4. Failure of Secretary of Commerce to disapprove plans from fish management council was major federal action under NEPA. 

a. Just doing a BiOp isn’t enough. 

d. ALCOA v. BPA

i. 9th Circuit, 1999:

ii. DSIs challenging review of BPA decision adopting NMFS measures for avoiding jeopardy to continued existence of salmon. 

1. Remedial measures for fish proposed by NMFS.  BPA issued Record of Decision (RoD) saying they would adopt NMFS suggestions. 

2. DSIs filed complaint.  

iii. Federal agencies must consult with Secretary of Interior or Commerce to insure that any action by agency won’t jeopardize the continued existence of any engendered or threatened species, or result in destruction or adverse modification of habitat.  

1. Requires using best data available

2. Secretary of Commerce delegated authority to NMFS

3. When formal consultation required, MNFS must provide written statement showing how action affects the species or habitat.  This statement is the BiOp. 

4. If BiOp concludes that jeopardy or adverse modification exists, NFMS must suggest reasonable and prudent alternatives (RPAs) that wouldn’t violate §7(a)(2) and can be implemented by the action agency. 

5. If no jeopardy, or if RPAs would avoid jeopardy, and incidental takings won’t violate §7(a)(2), NMFS must issue “incidental take statement” saying when takings can occur. 

iv. 1995 is subject of litigation: 

1. concludes that operation of FCRPS jeopardizes fish and adversely modifies habitat. 

a. (power companies didn’t want jeopardy finding b/c this triggers more requirements.)

b. NMFS recommended multi-part RPA for avoiding jeopardy, which included immediate and intermediate actions. 

v. Allegations: 

1. Challenge to BiOp prepared by NMFS. 

a.  Outside of scope of review. 

b. Can really only challenge how BPA relied on the report – was the reliance arbitrary & capricious?

2. Challenge agency’s adoption of jeopardy finding. 

a. Use same basis as “no jeopardy” finding.

b. This is kind of silly b/c all agencies rely on BiOps at face value. 

3. Challenge BPA’s adoption of recommended measures. 

a. DSIs arguments are just different experts – arguing with the NMFS computer model. 

4. Challenge BPA’s balance of environmental and economic obligations. 

a. Court finds BPA’s actions weren’t improper. 

b. Regional Act requires: 

i. consistent construction with other statutes, including environmental laws. 

ii. Shifting focus from creating substitute resources (like hatcheries) to changes in hydro project operations. 

iii. Lowering burden of proof for undertaking remedial action by using “best available scientific evidence” vs. scientific certainty.  

iv. Favor for biological outcomes over economic ones. 

5. BPA didn’t prepare EIS

a. Not a violation of NEPA. 

b. Complaint is stale b/c final EIS was prepared, though after the ROD.  The EIS makes this moot.  

e. City of Burbank

i. A contract dispute with BPA where talking about money owed can be brought in the federal circuit, not just in the 9th circuit.  

1. B/c of Tucker Act. 

2. Look to see if the claims come from BPA’s statutory authority or K claims.  

3. If Ks, then go through analysis of whether they can brought under the Contact Disputes Act in Federal Claims Court. 

a. Claim to agency

b. Agency responds

c. Certified in good faith. 

ii. Dispute was about the two modes BPA could be in vis-à-vis Burbank. 

1. Sale mode: when BPA has extra power

2. Exchange mode: when BPA can’t just sell extra power.  Provides capacity to customer, rather than energy.  Give electricity during peak hours, which is returned to BPA at night.  (BPA can then hold water at night).  

3. This system authorized by old preference acts.  

f. Ashwander v. TVA: 

i. When government sells property, they have wide discretion for what they can charge.  

g. MSR v. BPA

i. 9th Circuit, 2002

1. not court of claims, though MSR is suing over how its contract was handled.  

2. Public power agency & DSIs challenging the way BPA calculated its 10 year forecasts of excess power. 

3. MSR had two claims: 

a. Challenge to determination about how to calculate how much power: 

i. That’s a Regional Act dispute – challenge to agency action b/c of statute. 

b. Challenge to the notice given for terminated agreement. 

i. Court: dismissed for lack of jurisdiction b/c challenges to timelines of BPA’s notices and forecast aren’t in Court of Appeals’ jurisdiction. 

4. DSIs have better luck: 

a. Have standing to challenge BPA’s forecasts

b. BPA’s calculation of excess federal power was contrary to statutory directive (!) 

i. BPA said how much they could buy, and when the DSIs bought that  much, BPA said DSIs “elected” to purchase that much.  This wasn’t voluntary reduction in demand – violation of Congressional directive.  

V. Rate Regulation of Investor Owned Utilities (IOUs) 

a. Background: 

i. In 80s, there’s drive toward combustion turbines b/c they can be quickly built AND utilities can pass-through the fuel costs to rate payers.  

ii. Gas utilities don’t do own drilling, either.  

b. Rates are trying to simulate what the industry would be like with competition.  

i. Hope Natural Gas standard: there is constitutional implication – “commensurate return” with industries of like risk.  

c. People’s Organization for Washington Energy Resources v. Washington Utilities and Transportation Commission: 

i. SC of WA, 1985

1. Good case for laying out basic laws of utility regulation in terms of what can and can’t be included in rates.  

ii. Equation: R=O+B(r)

1. R: utility’s allowed revenue requirements

2. O: operating expenses

3. B: rate base

4. r: rate of return allowed on rate base. 

a. Two ways of calculating. 

i. CAPM

ii. Discounted Cash Flow (DCF)

iii. Can divide revenue by volume – a way of reducing the return. 

1. Utilities argue volume is down (so need higher rates). 

2. Opponents say volume is higher. 

iv. The fight here is about whether money spent on a nuclear plant that was never completed can be allowed to get a return.  

1. Petitioners are “POWER” group and public counsel of AG’s office, challenging orders of WA Utilities & Transportation Commission that allowed a rate increase. 

2. WUTC had great latitude in calculations. 

v. The analysis is “used and useful.” 

1. A property must be “used and useful” to get a return.  (Distinct from operating expenses which are recouped, but don’t get a return.) 

vi. ALSO: always have to factor in if the utility acted PRUDENTLY. 

a. (Only get a return on prudent investments.) 

b. this wasn’t challenged in this case. 

vii. Alternatives: 

1. CWIP: Some states allow “construction work in progress” – to get money into rates as soon as it’s spent.  OR passed law in 1978 that outlawed this.  

a. Also struck down in WA.  

2. AFUC: earning return before used and useful.  

a. Accumulated return ( have rate shock when goes into the rates after construction takes place.  Number keeps growing.  

viii. Holding: court determines to amortize amount of Pebble Springs over 10 year period with unamortized portion not getting a return.  This works into 70/30 split of loss between ratepayers and shareholders and places some costs on future ratepayers.  

ix. Review this case for the discussion of rates. 

d. WUTC v. Puget Sound Power & Light

i. WUTC, 1984

ii. PSP&L also had Skaget/Hanford project. 

iii. Determining what the proper return on equity is.  

1. First: decide on a test period, some 12 months that you can use to determine the utility’s rates.  

a. Dispute that arises is if you have historical period or future period.  Consumer groups like historical periods b/c everything is factual, whereas future test periods use estimates.  (usually historical is used.) 

2. Second: From the test period, you’ll get company’s results of operations.

3. Third: Appropriate rate base determined from the balance sheets of the test period. 

4. Fourth: Appropriate rate of return is established by the commission

5. Fifth: determine any existing revenue deficiency

6. Sixth: allocation of rate increase among company’s ratepayers.  

iv. Part of the argument here is if Puget has more debt than was stated.  

1. Commission doesn’t agree – utility commissions don’t like to second guess managers.  If argument is “we could have done it better,” then it’s second guessing. 

v. Two methods for cost of capital: 

1. Discounted Cash Flow (used in WA): look at utility’s dividend yield and add that to a growth factor. 

vi. Rate Design issues: 

1. After setting the rate, have to do two things: 

a. Allocate costs to customer classes (residential, commercial, industrial).  

i. And industrial can be broken into firm and interruptible.  

ii. Two ways to settle cost of service:

1. Embedded costs: (most jurisdictions, including WA) – cost causation.  Which customer class incurs the cost you’re trying to allocate.  E.g., the executive salary goes to every class, but more difficult when talking about generation plants and transmission systems.   

2. Long run incremental costs: OR, CA, and a few others. Instead of being driven by historic perspective, look at the future.  Send price signals based on what will happen in the future.  “I don’t care why you built your plant, but only what will happen in the future.”

b. Rate spread: 

2. Look in the Nutshell and ask in class – this isn’t clear at all to me. 

e. The Phantom Tax issue: Big issue since Enron 

i. When there’s a rate determined and a profit, there’s a tax.  But if utility is part of another entity who loses money, then no real tax is paid – the cost of the tax gets passed through to the ratepayers, but government never gets the money.  

ii. So issue comes up: for rate making, should use the consolidated balance sheet of the parent, or the stand alone utility model.  (Usually it’s standard utility model.) 

iii. When NW natural tried to purchase PGE, there were arguments about phantom taxes, but for different reasons: 

1. NW Natural would create holding company which would borrow money to pay for PGE, and so all that interest would be written off.  

iv. The alternatives? 

1. Actual taxes paid

2. Could assume stand-alone, but have a “true up” method (with deferred accounts) 

3. Could normalize the taxes – averaging liability for rate-making purposes. 

f. Prudence: 

i. Another issue that overhangs everything.  If it’s not a prudent investment, but still used and useful, can still knock that amount out! 

ii. Prudence: in some state statutes they use the term “prudently incurred.” BUT most commissions interpret this as being able to disallow things NOT prudently incurred.  

iii. Still won’t second-guess the utilities, but the possibility is out there. 

iv. Can apply this to anything: advertising expenses, salaries, what’s paid for natural gas. 

g. WUTC v. Puget Sound Energy

i. 2005

ii. Decision Finklea is proud of – proposed a compromise rate of return that commission could grab onto. Order was over 100 pages!

iii. Biggest issue in this case is about the cost of capital.  

1. In R = O + I to the r

2. Where the rate of return involves debt (which is generally known) and equity (which involves a battle of experts), utility argues they need more equity and less debt in their capital structure for the purposes of determining r, and they’re fighting over the values.  

3. Parties have high-profile experts and battle over proper cost of equity. 

a. Involves technical dispute over how to properly measure it. 

b. Look at other companies of comparable risk, etc.  

c. If looking at this as an attorney, must be very familiar.  

i. Use discovery and cross-examination to find chinks in the other expert’s armor.  

4. Technical aspect: 

a. Two methods to measure cost of equity (essentially asking: what is the risk for comparable businesses?)  

i. Discounted cash flow method

ii. Capital aspect pricing model. 

b. Look at the utilities owned by the parent, but when applying the formula, apply it to the utility itself.  

c. The utility’s bond rating is based on the parents’ bond rating – which may be low b/c of unregulated subsidiary losses.  And so these companies will whine to the commission that they need a higher rate of return to shore up their investments….but the commission is really supposed to be looking at the return for the stand-alone utility.  

iv. In this case, the commissioners liked the idea of “common sense” application – so here, Puget’s long term cost of debt and multiply it by 1.5, so get 10.32, which was rounded to 10.3 as authorized return in the proceeding.  

h. Rates are filed: 

i. Inter or intra state.  

1. Inter: FERC

2. Intra: state 

ii. Local gas distributors are governed by public utility commissions and interstate pipelines are governed by FERC.  

iii. Electric utilities operate in both wholesale and retail. 

1. Retail rates set by state commissions

2. Wholesale rates (transmission and power rates) governed by FERC.  

i. Citizens Utility Board of Oregon v. Public Utility Commission of OR: 

i. Court of App. in OR, 1998  - fight over Trojan. 

ii. ORS 757.355: except for water utilities, public utility can’t charge rates that include costs of construction, building, installation, or real or personal property not currently used. 

iii. Here, utility is saying Trojan isn’t CWIP, it’s retired, so it should be allowed in the rates.  (Trojan is decommissioned.) 

iv. Court looks to statute: only looks at powers it’s been given by the legislatures. “Just and reasonable” gives them some discretion, but not much. 

v. Court allows return OF the investment, but not ON the investment.  

1. Return on the investment adds to I. 

2. Return of the investment adds to Operating Costs. 

j. More on Taxes: 

i. AG’s opinion memo on setting utility rates based on tax liability of parent.  

ii. AG’s test: ‘burdens and benefits’ approach.  

1. Should be some linkage between benefits and burdens.  If apply that analysis, would help solve the problem of stand alones.  

2. This would force the utility to come up with reasons why their corporate structure benefits the rate payers.  

iii. Commission staff’s alternatives: 

1. Utility Stand Alone (current method)

2. Annual Full True Up 

3. Annual Partial True Up

4. Modified Consolidated Tax 

5. Separate tax filings for regulated utilities. 


k. Portland General Final Action Plan: 

i. 2002.  (reread this) 

ii. Response to controversy about putting plants in the rate base or not, or of starting resources and not finishing them. 

iii. Essential question: how does rate formula affect planning? 

1. Resources: 

a. Conservation

i. A tough sell, because that means less demand for the product.  It’s just a straight cost – no returns.  

b. Buying power on the market

c. Encouraging Cogeneration “CHP – combined heat and power” (efficient – but difficult for utilities b/c of the formula.) Utility sometimes has to buy back power when they could have spent the money for themselves and put it in the rate base. 

d. Building resources

i. The only way to get a return. 


l. Allocation of Costs & Rate Design 

i. American Can v. Davis

1. OR Ct of App, 1977

2. rate orders subject to judicial review

3. commissioner’s findings of fact on issue of rate spread were sufficient as basis for his decision

4. b/c industrial customer had contract with power company, it wouldn’t preclude Commissioner from approving company’s raising rates

5. substantial evidence to support challenged rate change

6. order for residential rates was lawful and supported by substantial evidence.  

ii. FERC Proceedings: 

1. Both involved interstate pipelines (not as common to talk about as the electric system). 

a. Rate design issues were hotly contested – and shows how utilities design rates to give different price signals to customers. 

b. Pipeline system is bi-directional, but in most of the rest of the country, it’s unidirectional.  

c. Three points where gas brought in: Wyoming, Spokane (from Alberta) and at Sumas (also from Canada). 

2. At FERC, for electric companies under Federal Power Act, and the Natural Gas Act for gas utilities – when utility files for rate increase, it gets an interim increase almost automatically.  So at pipeline level, get these “subject to refund rates” that can go on for years!

a. Why? Pipeline or utility looking to change rates can file with FERC and they get the increase within 60 days, then it’s set for hearing. 

b. This takes a lot longer than state processes. 

c. Two implications: 

i. Complicated for people buying services subject to refund, because you don’t know what you’re really paying. 

ii. Takes the pressure off of FERC for timing, so have more thorough process.  

d. ALJs issue initial decisions – can last 4-5 years, tho! 

3. Northwest Pipeline Corporation, 1995

a. Primary issue about whether NW can have “rolled in” or “incremental rate design.” 

i. Rolled in rates: everyone pays higher amounts for expansion. (What the utilities want.) 

ii. Incremental rates: shippers subscribing to the new capacity would be charged on the cost of the expanded facilities.  This is what the old customers wanted. 

1. FERC gave NW a recipe for how pricing would work.  

b. NW had spent a lot of money to increase capacity of pipeline.  Region was using more and more gas, and wasn’t enough capacity. 

c. Regional agreement was everyone was fine with rolling pricing, but then reality set in. 

d. NW argues: 

i. Expansion increases flexibility (greater access for all) 

ii. Expansion increases reliability b/c of pipeline looping. 

iii. Expansion will increase operating and delivery pressures. 

e. Court: Benefits don’t have to impact all customers equally – just a reasonable portion of the customers. 

i. To justify “rolled in” treatment, benefits don’t have to affect each customer the same, as long as there’s a reasonable proportion of the shippers affected positively. 

4. NW Pipeline Corporation

a. FERC, 1997 

b. FERC is treating this like a §5 case.  

i. 4: utility wants rate increase

ii. 5: customers complain rates aren’t just and reasonable. 

1. Here customers aren’t bringing suit b/c rates were unjust, but that the four quick rate increases were.  

2. CAPP: Canadian Association of Petroleum Producers brought the complaint. 

c. One issue is essentially being litigated, divided into two parts: 

i. Are NW’s currently effective ‘postage stamp rates’ unjust and unreasonable? 

1. Postage stamp – the further the gas goes, the more expensive it gets.  

ii. Is CAPP’s zonal rate proposal just and reasonable? 

d. The burden of proof: 

i. On the proponent for change, must show with substantial evidence that: 

1. Existing methodology is unjust, unreasonable, unduly discriminatory or preferential

2. The proposed change is just and reasonable.

e. The relevant characteristics of NW’s service: 

i. Flow patterns

ii. Displacement

iii. Flow reversal.  

f. What effect will continuing postage stamp rates have on competition? 

i. This sytem has been in place a long time. 

g. Is CAPP’s attack on justness & reasonableness of the proposal successful or not? 

i. It’s not. 

h. Does CAPP show its own proposal is just & reasonable? 

i. Nope. 

VI. State Commission Oversight of Acquisition of Utilities 

a. Enron acquires PGE: 

i. Approved by PUC in 1997 

ii. Reviewed under ORS 757.511: 

1. Gives commission the authority to approve any acquisition if entity will exercise influence over a utility.  

2. This is the commission’s statutory hook. 

3. Acquisition must serve the public interest, so the commission has ability to condition an order.  

a. PGE maintained separate debt & preferred stock, won’t make distributions that would cause equity capital to fall below certain level. 

b. This is the commission protecting PGE inside the rate-formula fence.  

c. Makes sure that ownership by Enron doesn’t increase the costs of capital, or higher operating expenses, etc. 

b. Texas Pacific Group doesn’t get PGE: 

i. Denied by PUC in 2005

ii. Structure of the deal was unique for a reason. 

1. Public utility holding company act (PUHCA)

a. Prohibits holding companies from owning utilities – goes back to Depression. 

b. TPG had to structure its deal to avoid conflicting with the law. 

2. Another problem was financing. 

a. The debt means more rates were paid.  

iii. Review this commission – class discussion was useless.  


VII. Combined Heat and Power – PURPA

a. “Public Utility Regulatory Policies Act of 1978” with regard to small power and cogeneration. 

i. Policy: to encourage utilities to open themselves up to purchasing power from cogenerators or small power providers and to connect them to the utilities’ grid. 

ii. This issue is still alive with wind power and renewable resources.  

b. To be a PURPA resource, must be cogenerator or small power producer. 

i. There are size and ownership restrictions. 

ii. Utility can’t be owner

iii. Can’t be more than 80 MW

c. American Paper Institute 

i. SCOTUS, 1983

1. Interprets two major PURPA provisions.  

2. Court holds it’s reasonable for FERC to prescribe maximum rate authorized by Congress & FREC didn’t exceed its authority in promulgating rule requiring utilities to make physical interconnections with cogenerators & small power producers.  

ii. FERC developed the PURPA rules.  

1. Large generators must pay maximum rates for cogeneration. Policy: rates have to be just & reasonable to users of the utility – so we shouldn’t be any worse off.  

a. Congress has chosen a rate ceiling: the utility’s incremental cost. BUT: when FERC promulgated the reg, said it would require all utilities to purchase at “avoided cost” – same meaning as incremental costs.  Forced utilities to ID what the next generating resource would be if the utility built it.  Use that cost. 

i. 292.302

b. This was to jumpstart the little industries.  

i. However, b/c of unstable costs, a lot of generators will opt to negotiate rates rather than just go with avoided costs (lenders would like to see a hard K, not something ambiguous.)

c. IF utility has surplus, will argue its avoided costs should change.  What’s profitable one year isn’t the next. 

2. Utilities are required to interconnect with cogenerators

a. 292.303(c). 

i. interconnect as necessary to accomplish purchases or sales. 

b. Two types of cogeneration.  

c. Utilities wanted hearing procedure.  


iii. Can lose qualifying status.   

1. 292.207(d): commission can revoke on its own motion or motion of any person.  

iv. 1992 energy policy act created new status of exempt wholesale generators.  The significance?  There was no restriction on utility ownership.  


d. Wind Power: 

i. Reactive Power: 

1. Has to do with the timing of how power is measured. 

2. It’s measured in kvars (essentially, how far out of synch with the system you are.) 

3. Kvar – volt-amp-reactive

ii. FERC proposed that if you’re a wind generator, different requirements than for synchronous generating plants. 

1. (combustion turbines don’t create the same reactive problems b/c can control the speed at which the turbines spin). 

iii. Wind facilities need the ability to ride through low voltage times.  

1. Need generators – either on site or elsewhere – to step up the power when no wind.  

2. Larger turbines need to have SCADA capability – remote communications to supervise the wind systems. (When wind was small, didn’t pose the same problems.) 

e. Transmission Business Line: 


i. BPA document about how customers apply for interconnection of large generation (more than 20 MW) resources under FERC’s 2003 Order.  

ii. Supporting development of wind resources in NW. 

iii. Perception is that wind & hydro are uniquely suited for each other, so BPA would provide the “wind integration service.”

1. BPA is to provide storing & shaping for wind generators – will “store” the power for 24 hours.  

2. Goal is to provide 450 MW over 6 year timeframe.  

3. $6/MW charge for the service.  

4. However, BPA’s timeline for submitting proposals was very, very tight.  Perhaps no one could even take them up on it. 


VIII. The Transmission Mess 

a. NW doesn’t have an RTO. It’s probably years away, because of the inability of the major players to agree on issues like rates. 

i. For example, producers far away would want postage stamp rates (energy costs more as it comes across larger distances).  Local producers wouldn’t want that.  

ii. No one wants to give up control of their lines. 

iii. But bylaws have been developed. 

iv. The one utility system has been used for water since 60s. 

b. The benefits of an RTO? 

i. Better reliability

ii. Better planning

iii. Better efficiency

1. In the planning & the day-to-day operations. 

2. Current grid would be more efficient with central planning. 

3. Better congestion management if centralized.

4. Consolidating control areas – regulating reserves. 

5. Central market could allow parties to bid in one place – cheaper for regional customers.  

c. The Western RTO would be called “Grid West.” 
d. As it stands, there’s no incentive to invest in transmission. 

i. As a result, the system is very overburdened. 

ii. Lots of “near misses.” 

iii. Loads expected to grow by 12% between 2004-2014.  But the grid is only expected to expand 3% during that time.  

e. Under an RTO, if new line is needed, then RTO would build and own it, instead of turning into individual members.  

i. Equalizing the cost so that no one utility is stuck with the bill.  

ii. No one would get a return on it, though.  
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