PROPERTY OUTLINE – Spring 2003
Property is a construct that governs how people interact with each other over things. 
How do people gain property rights? 

· acquisition by discovery
· acquisition by capture
· acquisition by creation 

· acquisition by adverse possession 

· acquisition by gift 

Possession: two elements.  
Both must be present; true ownership is not necessary for possession. 

1. Intent to hold something

2. Physical holding 

a. Control is key 

Possession is a legal conclusion that courts use to serve ends.  

Constructive Possession: possession in law, if not in fact.  
The right to something, but not necessarily having it. 
Legal fiction, make believe. 
In order to have a saleable right, must have both: 

· Right to include – let someone use something. 
· Right to exclude – refuse to let someone use something.  

Acquisition by Discovery

Johnson v. M’Intosh (1823)

· European claims settled by the sword. 

· “Thus has our whole country been granted by the crown while in the occupation of the Indians.” 

Acquire through:

· discovery 

· conquest

Acquisition by Capture

Pierson v. Post (1805): rule of first in time.  The first person to actually hold the fox has possession of the fox – gain “control of the fox.”  (That can be mortal wounding.)
Animus Revertendi: a wild animal belongs to the first person who deprives it of its liberty.  If it reverts to the wild, no more claim.  If semi-tamed, don’t lose claim on animal if it gets loose again.  (Kind of animal helps put people on notice: eg, cows normally belong to someone.) 
“Ratione soli” – an owner of land has constructive possession of wild animals on the land.  “On account of the soil.” 

Fugitive resources: oil, gas, water, animals – all subject to the law of capture.  If escape or return to wild, then individual ownership vanishes, they’re returned to common property. 

Customs: From Ghen v. Rich (the whaling case).  

· custom of any group or industry should be recognized only under certain circumstances. 

· When application is limited to the industry & those working in it. 

· When custom is recognized by the entire industry. 

· When the custom “requires in the first taker only the act of appropriation that is possible.” 

· When the custom is necessary to the survival of the industry and

· When the custom “works well in practice.”
Demsetz: 

Externalities: costs or benefits that exist whenever someone makes a decision about using something without thinking about the external effects of the decision.  

· exhaust from car. 

· Health problems from tobacco, fast food.  

Communal ownership: no one can exclude. 

· difficult to maximize use, since all msut agree.  

· Tends to increase externalities, because one person can gain more without losing much. 

· Tends towards overconsumption. 

Private ownership: owner can exclude. 

· favored by Demsetz

· owner will maximize use. 

· Transaction costs are reduced. 
· Fewer freeriders and holdouts

State ownership

“Tragedy of the Commons” by Garrett Harden. 

· communal property system encourages overutilization of resources. 

· Resources will be abused. 

· Criticism: people will communicate to negotiate better ways to manage resources. 

Acquisition by Creation 
If you create something, it’s yours to exploit. 

Libling’s concept, derived from Locke’s “property in your own person” idea. 

· since you have property in your own person, anything you create is yours 

· (oversimplification)
Copycats: 

· news doesn’t belong to anyone, but the copy itself does.  Quasi-property. 

· “Imitation is the lifeblood of competition.” 
· Opportunism may elicit negative response, but copyist does the public a service by reducing prices for goods. 
· Patents: for novel, useful, non-obvious processes or products. 

· Copyrights: protect expression of ideas (not ideas themselves) in books, articles, music, artistic works, etc. 

· Trademarks: words and symbols indicating the source of a product or service. 

Cyberspace 

· Virtual Works, Inc. v. Volkswagen of America, Inc. 

· A cybersquatter: 

· Has bad faith intent to profit from the mark. 

· Registers, traffics in, or uses a domain name that 

· In the case of a mark that is distinctive, is identical or confusingly similar to or dilutive of that mark. 

· In the case of a famous mark, is identical or confusingly similar to or dilutive of that mark. 

Property in One’s Persona

Property is not a static concept, but is changeable.  As conditions change, courts create new property interests to respond to changing conditions. 

Celebrities have a “right of publicity” which is a kind of property interest, assignable during life and descendible at death.  

· Bette Midler suing Ford

· Tom Waits suing Frito-Lay

· Why are performers allowed to recover? 

· Ps have marketable values. 

· Right of privacy/publicity. 

· Imitation is OK…selling product as another is not. 

· It’s OK to say watch is as good as a Rolex, not to say it is a Rolex.  

Property in One’s Person 

Do you own your body parts? 

· many cases, yes.  Cadavers, sperm, etc. 

· Vail: Moore was wrongly decided: the dissent has the better case.  

Moore v. Regents of the University of California (the poor man whose cells were used to establish a line of cells for profit – the Mo line.) 

Court didn’t want to recognize property interest. 

· damage to industry 

· potential liability. 

· Conversion is strict liability – no knowledge is necessary. 

· Court says this is a legislative matter, for Congress to decide. 

Acquisition by Find

Claims to property can be relative: a true owner has the best claim. 
A finder taking possession of personal property must: 
1. actually come upon or discover the thing &

2. have an intent to take possession of it. 

Armory v. Delamirie (1722) 

“the title of the finder is as good as against the whole world but the true owner.” 

A chimney sweep found a jewel and took it to a goldsmith’s shop to find out what it was.  Smith’s apprentice took it and gave back the setting without the stones.  Boy sued – and the court ordered the jury that unless the D produced the gem and demonstrated that it wasn’t of the finest water, that the boy would be given the amount of a gem of the finest water that would fit into the setting. 

· would outcome change if sweep was thief? 

· probably not: even a thief has rights against a subsequent wrongful possessor. 

· Bailment: rightful possession of goods belonging to someone else (dry cleaners, coat check, etc.)  

· Person who possesses the property is a bailee. 

· Standard of care owed by a bailee is minimal, ordinary negligence (used to be highly stratified).

· Voluntary bailment arises from an agreement.  

· Find something belonging to someone else is an involuntary bailment (the owner didn’t OK it, but voluntary on part of finder who took possession. 

Trover: money damages stemming from conversion of property. 

Replevin: action to return the goods stemming from conversion. 

Why protect mere possession, as opposed to ownership? 

· prevent people from taking things belonging to other people. 

· The alternative is “might makes right.” 

· Once you acquire possession, law will protect your possession. 

· Encourages efficient use of property.

· Proof of ownership can be very difficult to ascertain. 

Policies served (are often in conflict).  

1. Returning item to true owner. 

2. Carrying out the expectations of the parties.  

3. Rewarding honesty. 

a. Hannah v. Peel (the brooch case). 

Owner of locus usually has claim to anything found on his property.  
(A constructive right if he doesn’t know about it.) 

· Sometimes turns on state of mind of owner – has it been lost, mislaid, or abandoned? 

· Abandoned: finder prevails (owner knows location of object but doesn’t claim it.) 

· Lost: finder will prevail over owner of locus because owner of item doesn’t know where it is. 
· Mislaid: owner of location will have constructive possession because the true owner knows where he left it and will return to reclaim it. 
Case law on found property: owner of locus prevails against trespassing finder unless the trespass is trivial or technical.  

· tendency toward all or nothing results. 
· Found property in shop: who gets property, the owner or the finder? 

· Bridges v. Hawesworth (bank notes; finder has ownership.) 

· South Staffordshire Water Co. (“owner of locus in quo is in position of everything on land”)  

· There are alternatives, like the Paset case: make the property owner the temporary custodian; if not ascertained, vest ownership in the finder. 

· Also, maritime law: find something and salvage it, then get a reward (but majority of proceeds go to the owner.) 

Acquisition by Adverse Possession
AP: A method of transferring interest in land without the consent of the prior owner – in spite of the consent of the prior owner!
· doctrine came about for efficient land use. 

· Reward people to put the land to good use. 

· Punish landowners who don’t use land (the statute runs out for them). 

· Policy: it’s a good idea to end stale land disputes.  

· Old common law statutory period was 20 years – now it’s more like 6-10

· Elements: 
· Actual entry of land giving exclusive possession

· Using property in a manner that average owner would use it under the circumstances (actual, physical occupation). 

· Reason: need to actually have a claim (must give TO a real cause of action.) 

· Open & Notorious

· Reason: put the TO on notice & challenge TO’s right. 

· Reasonable opportunity of notice. 

· Reasonable and prudent (would a reasonable property owner have notice? 

· Reflects “sleeping theory of AP.”  True Owner is sleeping on his rights. 

· Adverse & under a Claim of Right. 

· Hostile to claim of TO

· Can’t be permissive. 

· Claim of Right: Three options: 
· It’s irrelevant 

· CT doctrine. 

· Required: “I thought I owned it.”  (Good faith claim)

· Required: “I thought I didn’t own it, but intended to make it mind.”  (Hostile claim.) 

· Maine Doctrine. 

· Reason for adversity: partly to prevent TO from being lulled into thinking use is permissive, not adverse.  

· “Earning theory” of AP: have earned title by good faith occupancy.

· Continuous for the statutory period.  

· If summer/seasonal home, it’s for the usual period of use.  

· If abandon for a while then come back, start period again. 

· If forced out and then return, can tack the periods together. 

· Vail feels English rule, no privity, makes sense. 

· Claim of title: expressing the requirement of hostility or claim of right on the part of the Adverse Possessor.  

· English/Majority view: State of mind is irrelevant. 

· Color of title: refers to claim founded on faulty written instrument (will, deed).  “Colorable claim” – have “constructive possession” of everything described in the deed.  Better way to acquire tracts than AP.  

· Actual possession trumps constructive possession; can’t constructively possess something in the actual possession of someone else. 

Boundary Disputes 

· most common kind of AP claims. 

· Can be resolved by: 

· Agreed boundaries: if there is an uncertainty between neighbors, an oral agreement can settle it if neighbors accept the line for a long time (not the statute, less.) 

· Tend to find this in the states where there’s an extra requirement for AP – paying taxes on the land. 

· Acquiescence: long time acquiescence is evidence of an agreement fixing the boundary line. 
· Estoppel: one neighbor makes representations about the location of the boundary and the other neighbor changes position in reliance on the representation. 

“Innocent improver:” -- at common law, the improvements became the property of the true owner.  But the modern tendency is to force a conveyance of land, or to give the owner the option to buy the improvement at a fair market value.  

Intentional encroachments are treated differently: typically are ordered removed, no matter how expensive removal might be.  Person should have asked to buy the land.  
Howard v. Kunto – what happens when the descriptions in the deeds don’t fit the land the deed holders occupy (everyone one lot over from what they actually owned.) 

· AP not defeated if only occupying house during summer, since that’s what you do in a summer house. 
Tacking doctrine

· Tacking property together (deed for one piece, adversely possessing another). 

· Tacking periods of ownership together for the statutory period – continuity of ownership. 

· Privity.  Relationship between A&B. 

· Voluntary transfer from A to B – getting the deed. 

· English law doesn’t require privity.  (Easier to AP land in England.) 

If leave voluntarily, have to start all over again if you want to claim title by AP. But if forced off the property and subsequently regain possession, then you can tack the periods of possession together.  

Disabilities: the statue of limitation is extended.

· minority

· unsound mind

· imprisoned. 

May bring action within 10 years after disability is removed.  

Disability must exist at the time the cause of action starts.  

· only the pertinent disability counts.  If insane person dies and heir is minor, then only insane counts.  

· If same person, only first disability counts. 

· Shows the tension between the theories, earning v. sleeping. 

Usually no AP against the government: the state owns land in trust for all the people, who shouldn’t lose the land because of the negligence of a few state officers or employees.  

· when there is AP against the government, there’s often longer time, or only allowed against government in a business setting (like the PO.) 

Discovery rule (in O’Keefe case): a cause of action will not accrue until the injured party discovers, or by an exercise of diligence and intelligence should have discovered, facts which form the basis for the cause of action. Discovery rule focuses on conduct of the owner (AP focuses on the APer.) 
· if artist seeks recovery but can’t find it, statute doesn’t start to run. 

· Title can’t be gained from a thief, even if buyer is unaware. 

· Why the difference?  Because you can hide chattel.  Can’t hide land. 

UCC: purchaser acquires all the title that the transferor had.  (Common law: acquire no title from a thief.) 

· UCC allows that you might acquire title from a thief.  Thief has no title, but person with a voidable title can sell title to good faith purchaser for value.  

· If purchase from reputable dealer, purchase is protected.  

Acquisition by Gift

Requires two elements; one alone is insufficient. 

1. Delivery: Objective element.  Must transfer possession, “Hand over the property.” 

a. Requires objective acts – physical delivery is best. 

i. “Transfer of dominion.”  (In bailment, don’t give up dominion.) 

ii. Must feel the “wrench of delivery.” 

b. Substitutes for physical delivery. 

i. Constructive delivery: handing over a key or something that will open up the gift. 

1. The means of access.

ii. Symbolic delivery: handing over something symbolic of the property given; usually a written instrument.  

1. How to give a bank account?  Hand over the bankbook. 

c. Rule: if an object can be handed over, it must be! 

d. Delivery is an issue of law: easier for appellate court to deal with issues of delivery rather than intent (because intent is a question of fact!)

e. Three reasons for delivery requirement: 

i. Handing over object brings home to owner what’s going on. 

ii. Act is evidence of the gift to witnesses of the transaction. 

iii. Delivery gives the donee evidence in favor of the gift.  
 

2. Intent to give: subjective element. 

a. Can be shown with oral evidence. 

b. This is a question of fact. 

A gift once made is irrevocable.  

Gift inter vivos: a gift made in life.

· I want you to have this. 

Gift causa mortis: a gift in fear of death, motivated by impending doom. 

· I want you to have this if I die, but I want it back if I live. 

· This is a will substitute, automatically revoked if survive peril, or revoked if the donee dies first.  Also revocable at will.  

· There must be an objective reason for the fear of death. 

The System of Estates

Fee Simple

· The very largest estate.  Never naturally terminates.  Can’t have any limitations on it. 

· At early common law, grantor conveyed land to “A and his heirs.”  Magic language.  Now all that’s required is “To A.” 
· It used to be that “and heirs” was necessary to create a fee simple.  

· A’s interest in land was inheritable by heirs, but didn’t give A’s prospective heirs any interest in the land.  
· If person dies intestate, real property descends to heirs (every state has a statute that says where property goes without a will – statute of descent.) 
An heir is whoever inherits by intestate succession – a brother might be an heir.


Fee Tail

· Landed gentry’s desire to make land inalienable.  

· “fee simple conditional” – changes into fee tail.  

· Estate where current owner couldn’t cut off the inheritance rights of issue. 

· “To A and his bodily heirs.” 

· Previously a “fee simple conditional” but after the Statute de Donis, it was replaced as the fee tail.  (1285)
· Transformed judicially created fee simple conditional into a statutorily created fee tail.  


· Fee tail can only be inherited by lineal descendant – an estate that lasts forever ONLY as long as there are lineal descendants.  

· King really didn’t like the fee tail – Edward IV brought collusive lawsuit called common recovery. 

· Transforms fee tail into a fee simple through a trick.  

· In the US, there are only fee tails in Delaware, Maine, Massachusetts & Rhode Island.  

Life Estate 

· Given estate that’ll last through the grantee’s lifetime. 

· Can be deeded away, but still only through initial grantee’s lifetime – per autre vie.  

· Original grants under William the Conqueror were life estates.  

· Judicial sale can be ordered if it’s necessary to prevent loss or deterioration of value in property.  (Income from property isn’t sufficient to keep up the value of the property.) 

· Some courts won’t order a sale if all the people who hold interests in the property are all adults: “Go work it out.”

· Other courts will not intervene if only reason for request is because life tenant is in economic distress.  

· Some states have statutes authorizing sale of the land at the request of the life tenant even if it’s only convenient or expedient. 

Statute Quia Emptores (1290)

· prevented additional subinfeudation (but allowed substitution).  

· Barons powerful enough to demand the right of the free substitution of tenants without consent of the King.  

· If you can substitute interest in property to someone else, land becomes alienable – start of demise of feudal system. 

· Land escheats back to the state only if the current tenant dies without heirs. 

Words of purchase & Words of Limitation: 

In a grant, “To C and his heirs.”  

· To C – words of purchase. 

· And his heirs – words of limitation (says how big the estate is.) 

Three types of restraints on alienation:
1. disabling restraints

a. argument against – if can’t sell it, may not want to improve it. 

2. forfeiture restraints

a. if you try to sell it, your interest terminates. 

3. promissory restraints

a. if you sell it, could be enjoined against selling it and/or sued in contract.

(None of these is valid on a fee simple, although the Restatement says partial restraints could be valid if they’re reasonable – most courts still say no.)  

Typically restraints on alienability/transfer are void, but restraints on use are valid.  

· limitations on how you use the property are valid. 

· Idea of the rule: can’t restrain alienation as public policy.  

· What kinds of restrictions are allowed? 

· What’s the remedy? 

· If remedy based on covenant, ought to allow more restrictions.  (Because covenants don’t case property to revert – only thing a buyer risks is a suit for damages or an injunction.) 

· If restriction based on a condition, where breach of the condition causes a forfeiture, then fewer restrictions should be allowed, because forfeiture remedy has a very bad effect on marketing. 

· What effect does the restriction have on potential buyers of the property? 

· What percentage of potential buyers is eliminated? 

· What benefits flow from the restriction? 
· A lot of permitted land use restrictions are restrictions that benefit another property in an amount that exceeds the loss in value to the land subject to the restrictions. 

· Extent to which the restriction discourages improvement. 

· What could be done with the property if it’s restricted? 

Seisin: type of possession important in feudal England. 

· particular type of possession in property, linked to furnishing of services. 

· All land in Engladn in feudal times was held under duty to provide services – the person who had seisin had the obligation to furnish the services. 

· Possession doesn’t equal seisin, but seisin is important type of possessory interest.  

Fee simple determinable – will end automatically on the occurrence of a condition.  

· it may last forever, but it may not.  

· If the condition occurs, it ends automatically.  

· “So long as” language.  

· Every fee simple determinable has a future interest in it – coupled with possibility of reverter.  

Fee simple subject to a condition subsequent – doesn’t end automatically, but may be cut short if condition occurs. 

· grantor has right to re-enter the property. 

· “But if” language.  

· Nothing happens until O re-enters. 

· Future interest: “right of entry” or “power of termination.” 

Future Interests

Way of controlling inheritances from beyond the grave. 

Not logical – historical.  

Future interest is an interest in property that isn’t possessory; possession will happen at some time in the future.  For now, only an interest.  

Two kinds of future interests: 

· interest in transferor

· Reversion: interest left in the grantor when he conveys a vested interest that’s smaller than the whole estate.  

· To A for life.  A life estate is smaller than a fee simple, and grantor has a reversion.  Size of the reversion is fee simple.  

· Possibility of reverter: future interest left in grantor when he conveys a determinable fee. 

· To A so long as booze never sold on premises. 

· Power of termination (Right of entry): future interest left in grantor when he conveys a fee simple subject to a condition subsequent.

· To A.  But if booze is sold on the premises…

· interest in transferee

· Remainder interest: a future interest created in a transferee at the same time as creation of a prior possessory interest, capable of becoming possessory upon natural termination of the prior interest. 

· Vested – given to an ascertained person, not subject to condition precedent. 

· Indefeasible – remainder certain to become possessory when the prior estate terminates. 

· Vested subject to divestment

· Partial – class gifts.  Also “subject to open” 

· Total

· Contingent – given to unascertained person or is made contingent on some event precedent – occurring other than the natural termination of the preceding estate (or both).
· “To B for life, remainder to B’s heirs.” Since we don’t know who B’s heirs are until he dies, the remainder is contingent.  

· Alternative remainders. If there’s one condition and two remainders depend on it, only one can vest. 

· Can have contingents that aren’t alternative – both can vest. 

A remainder has four features. 

1. created simultaneously with and in the same document as a prior possessory interest. 

2. prior interest must be immediately prior – no gap in seisin. 

3. prior estate must end naturally and can’t be cut short by a divesting event. 

4. remainder must be received by a person other than the transferor of the document in which it’s created. 

A helpful bet: 

If the first interest is contingent in fee simple, the second will also be contingent. 

If the first interest is vested, the second will be a divesting executory interest.  

The law prefers vested remainders; where an instrument is ambiguous, the courts will construe in favor of the vested remainder.  Rationale: vested remainders result in more marketable property.  

· vested remainder will take possession whenever the prior estate terminates – a contingent remainder won’t. 

· To A for life, then to B, but if B dies under 21, then to C.  

· Contingent remainder can’t become possessory until it vests. 

· Vested interests were freely transferable at common law, but contingent remainders weren’t – mere possilbities. 

· Contingent remainders at common law were destroyed if not vested by the termination of the previous interest. 

· Contingent remainders subject to rule against perpetuities. 

Executory Interests: 

A future interest in a transferee that must, in order to become possessory: 

1. divest or cut short a prior interest in another transferee (“shifting executory interest”) or 

2. divest in the transferor in the future (“springing executory interest”) 

All executory interests are contingent – will vest when become possessory.  If not vested, won’t until it becomes possessory. 

All executory interests subject to condition precedent. 

There’s an unnatural end – executes prior interest.  

Arose by accident in England, because of difference between Equity & Law courts.  

· at law, shifting & springing interests were illegal. 

· Rise of the Use – if O made one of those conveyances and the transferee got in a dispute in court, he’d be thrown out because the interest violates conveyancing rules. So lawyers came up with “The use,” a precursor of the trust.  
· Since taxes due only when land descended by inheritance to heirs of the occupant, convey to X & his heirs for the use of A & his heirs. 

· King pushes through Statute of Uses to get rid of it – converts to legal interest.  So to X & HH for use of A & HH turns into to A & HH. 

· Where use created and legal title given to X for use of A, use is destroyed and legal title goes to the cestui que use.  (Pron. cetikee use). 

Effect of Statute of Uses was the creation of the fee simple subject to an executory interest.

· fee simple that, on happening of event, is automatically divested by an executory interest in a transferee.  Can be created either in possession or remainder. 

The Trust


A relationship where one person holds legal title subject to an enforceable obligation to use the property for someone else.  (A modern version of the use.)  

· trustees & beneficiaries

· equitable duty owed to someone else. 

· Can create the same types of FIs as in real estate.  

A trust today is exactly the same thing as the common law use.  

Convey:  “To X in trust for the benefit of A for life, remainder to B.” 

X is trustee with legal title in fee simple absolute.  

· as a fiduciary, has legal duty.  High standard of conduct. 

· Trustee must prudently invest the property, get return; must keep separate from his own property. 

· Trustee is personally liable for any loss to the trust if trustee acts unreasonably. 

Largely used in estate planning – create for the benefit of the family.  

Destructibility of Contingent Remainders: 

· Contingent remainders destroyed if they didn’t vest on natural termination of the life estate preceding them. 

· To A for life, to B if B reaches 21.  A dies when B’s 19.  Common law says his interest vanishes. 

· Also if artificially destroyed – by forfeiture or merger. 

· To A for 10 years, then to X for life.  If A conveys his term of years to X, then interests merge.  
· Doctrine of merger traditionally applied not as rule of law, but as presumption of intent.  Didn’t apply automatically.  

· Exception: if interests created at the same time, they don’t merge, because intent is that they were meant to be separate.  A rare exception.  

· Executory interests not subject to destructibility.  

· How to create if don’t want the interest destroyed.  

· To A for life and one year after A’s life to B, if B reaches 21.  

· Life estate, then reversion for a year, followed by executory interest in B.  

· Not remainder, because doesn’t become possessory on natural termination of the prior interest.  

· If A conveys life estate back to grantor, nothing happens to B’s interest. 

· Destructibility doctrine dead in 37 states – in the rest, we don’t know.  No case law, no statutes.  Restatement: not part of American law (no litigation in 50 years.) 

Shelley’s Case

Turn a remainder in A’s heirs into A’s.  

O makes a conveyance to A for life. 

· state of title: life estate to A, reversion to O.

· When O dies, O’s heirs have the reversion. 

· When fee simple inhereited, there are taxes. 

· O can avoid taxation by tacking on the remainder to O’s heirs.

· O dies.  Nothing happens. 

· A dies.  O’s heirs take possession by their remainder. 

· No tax due – only when someone inherits. 

Shelley’s Case: 

· one instrument

· creates a life estate in A and 

· purports to create a remainder in persons described as A’s heirs (or heirs of A’s body)

· the life estate and remainder are both legal or both equitable, the remainder becomes a remainder in fee simple (or fee tail) in A.  

· Can’t be one legal and one equitable.  

· O ( to A for life, remainder to A’s heirs. 

· Remainder in A’s heirs becomes remainder in A.  

· Can have intervening life estate between A and A’s heirs – doctrine of merger doesn’t apply, because not successive interests.  

· Shelley’s case abolished in all but two or three states; abolished in OR in all wills, and all inter vivos transfers made after June 30, 1993.  


Doctrine of Worthier Title: 
Purported Remainder in O’s heirs is turned into a reversion in O.  


If O creates a life estate in A and remainder in O’s heirs – well, he can’t. 

Remainder in O’s heirs is a reversion in O.  

· To A for two weeks, then to A’s children: A’s children have executory interest that takes effect in two weeks. 

· Two weeks from now to A’s children: not a remainder, because doesn’t follow a freehold estate – only a term of years. 

The Rule Against Perpetuities

Common law rule: “No interest is good unless it will vest, if at all, not later than 21 years after some life in being at the creation of the interest.” 

1. Created by the courts to limit contingent future interests.  

2. Only allow contingents to remain contingent for a certain period of time, because they interfere with the marketability of property. 

3. Contingent remainder that will remain contingent too long is void from the beginning.  

· Lives in being + 21 years. 

Rule is difficult to apply. 

· Rule says in order for an interest to be valid, at the moment it’s created, we must be able to prove that the interest will vest or fail within this period of time. 

· Prove to absolute certainty.  Not enough that MIGHT vest. 

· If there is any remote, statistically insignificant possibility that it may not vest in time, the interest is void. 

· Fertile octogenarian.

4. The trick is finding the measuring life. 

· If you can point to a person and say for sure and certain that the interest will either vest or fail within 21 years of this person’s death, then the interest is valid.  If there isn’t someone to point to, the interest is void.  

· Person must be connected to the grant in some way. 

“Time of Creation:” 

1. inter vivos conveyance (deed), it’s from time deed is effective.  

· Will: effective at the moment of death (interest created at the moment of death). 

· Revocable inter vivos trust, can set it up in a way where it’s revocable – no interest is really created (can get it back.)  The Rule won’t apply until the transfer become revocable and so the life in being must be a person alive when the power of revocation ceases.  
Vesting in interest and vesting in possession are two different things.  For purposes of the Rule, we only care about vesting in interest. 

If gift to grandchildren, then measuring lives are the parents of the grandchildren (the children of the grantor.) 

Jee v. Audley (1787) – Lord Kenyon.  Fertile octogenarian case.  Very harsh application of the rule.  

1. Case stands for the fact the Rule is based on what MIGHT happen – not only do se ignore what is likely to happen, we ignore what does happen after the interest is created. 

2. Any person is presumed capable of having children. 

3. Rule is not implied to give effect to the intent of the person creating the interest.  Rule is remorselessly applied. 

4. Class gifts stand and fall as a unit – a gift to a class that is vested subject to open is treated as a contingent interest for the purposes of the Rule. 
Death without issue means absolute failure of the bloodline. 

A vested remainder subject to partial divestment is treated like a contingent remainder for the purposes of the Rule!  (Because the whole class must be vested – just because it’s vested in one member of the class doesn’t save it.) 
Three things to watch out for in the Rule: 

1. A gift that spans 3 generations

a. Rule problem – almost always void. 

b. Two generation gifts may cause problems, but may not. 

2. Any time have an age contingency over 21. 

a. T dies, devising property to A’s children who reach 35.  

b. Void.  A could have another child who wasn’t alive at the time of the conveyance had have to wait more than 21 years to see if it vests or fails.  Other children are out of luck – class gifts wholly void or wholly valid. 


3. The Unusual Event 

a. Even that might occur at some unknown time in the future. 

i. The event that might happen and have interest contingent on the event. 

ii. “To A’s issue if the Cubs win the World Series.”  

iii. “So long as property used for school purposes.” 

iv. We don’t know when this will happen. 

The rule applies to options to buy, too – Symphony Space v. Pergola Properties. 

Separability Doctrine: if FI may vest on either of two events, one which must occur within Rule and one which may not, the interest is valid if the first even occurs and void if second does.  

“Wait & See” Doctrine: Judge the validity of the interest after we wait and see what actually happens.  If interests vests in time, great.  If not, then oh, well.  

· adopted by a majority of jurisdictions in one form or another. 

· Some adopt it and kept the common law period.  

· Problem: interferes with alienability. 

· Oregon: Uniform Statutory Rule Against Perpetuities: 

· Donor can comply either with common law rule or with 90 year “wait and see” period.  If, at the time of the creation, a contingent interest will vest or fail within Rule, it’s valid.  If it’ll vest in 90 years, it’s valid.  But if not certain to vest or fail within either period, we wait 90 years to see if it vests.  If doesn’t vest in 90 years, the interest will be reformed by the court to guess the donor’s intent. 


On the exam – even if it’s not a Rule problem, mention that it’s a contingent interest that’s subject to the Rule. 

Experienced lawyers always include a savings clause: “trust will terminate if not terminated 21 years after my death, then remaining principle and interest shall be distributed to A’s issue then living.” 

· Extraneous lives can be used as measuring lives in a savings clause – connect people to the grant who aren’t normally (ie, Queen Victoria, Kennedys, etc.) 

The Wait & See Approach: 

· adopted by a majority of jurisdictions in one form or another. 

· Some have adopted it and kept the common law period.  

· If you create a contingent future interest, the court will wait and see 90 years until it vests or fails! 

· Criticism: It interferes with alienability, the thing the Rule was created to deal with.


· Uniform Statutory Rule against Perpetuities

· Donor can comply either with the common law rule (life in being + 21 years) or with 90 year wait & see period.  

· If not certain to vest or fail within life in being + 21 years, then wait & see 90 years to see if it vests! 

· Oregon has adopted. 

· Commercial options are not subject to the rule. 

Concurrent Ownership Interests

Three kinds of simultaneous ownership; can be present or future interests. 

1. Tenancy in common. 

a. Separate but undivided interests in the property. 
i. Grandpa leaves 30 acres to A, B, C. 
ii. Each of them own a 1/3 interest in the 30 shares. 

iii. Which 10 acres does A own? 

1. He owns 1/3 of all 30, not ten. 

2. He has a right to use and possess all 30.  

b. Interest of each share is descendible and may be conveyed by deed or will. 

c. No survivorship rights. 

i. When A dies, his heir gets his share. 

d. Each tenant in common owns an undivided share of the whole. 

i. But can own different percentages of the whole. 

e. This is the preferred form of ownership.  What divorcing people end up with after divorce (after tenancy by the entireties.) 

2. Joint Tenancy 
a. Not only own the whole thing, but also have a right of survivorship.  (Major distinguishing factor from tenancy in common.) 
b. Right of survivorship.  

i. A dies.  A’s interest is extinguished and B&C have 50% shares. 

ii. B dies.  C has 100%.

c. Regarded as a single owner. 

i. Each tenant doesn’t own an undivided interest, he owns the whole thing.

ii. Each tenant is seized “per my et per tout.”

d. There are four “unities” required for joint tenancy at common law. 

i. Time – interest of each joint tenant must be acquired or vest at the same time. 

1. X can’t, by deed, convey 1/3 to A, then two weeks later convey 1/3 to B, then two weeks later convey 1/3 to C and make them joint tenants. 

ii. Title – all must acquire title by the same instrument or by joint adverse possession. 

1. Can never arise by intestate succession or operation of law.  Must come from same will or deed. 

iii. Interest – all must have equal undivided shares and identical interests measured by duration.  

1. Can create joint tenancy in a 10 year term/life estate/fee simple.  But all of the joint tenants must have equal interests in terms of time. 

iv. Possession – all must have the right to possession of the whole.  After joint tenancy is created, one joint tenant may give exclusive possession to the other.  (Unity of possession equals tenancy in common.) 

e. Joint tenancy can be destroyed by one party. 
i. If one joint tenant conveys interest to 3rd person, that person doesn’t become a joint tenant.  (Unities of time and title aren’t present.) 

ii. Joint tenancy is destroyed as to that one party. 3rd person has a tenancy in common. 

f. Oregon doesn’t have joint tenancies.  ORS 93.180

g. Joint tenancy is “the poor man’s will.”  Transferring property at death free from lawyers and courts, avoid slow probate process.

3. Tenancy by the entirety

a. Can only be created in husband and wife (5th unity). 

i. Common law indulged in the legal fiction that couples are one person. 

ii. Right of survivorship can’t be destroyed by one party.  (Husband can’t convey his interest to X.) 

iii. Only destroyed by: 

1. joint action

2. divorce

a. terminates the necessary 5th unity.
For interpreting conveyance.  The granting clause of the deed (part that transfers ownership) takes precedence over the habendum clause of the deed (part that describes the type of title) unless the granting part is ambiguous.  
Riddle v. Harmon 

Severing joint tenancies

· woman conveyed her interest in real estate from joint tenant to tenant in common (herself) to sever the right of survivorship in her husband. 
· Court permits.  (Other way is to transfer to strawman.) 

Harms v. Sprague 

· Is joint tenancy severed when one joint tenant mortgages his interest in the property? 

· No.

· Did mortgage survive death of Harms as lien against the property? 

· No, surviving joint tenant succeeds to the share of the deceased joint tenant by virtue of the conveyance. 

Joint Tenancy & Bank Accounts

Invite litigation to establish the true intention of the depositor.  

Basic problem: because people set out multiple party accounts for different reasons and because banks only offer the one joint tenancy account, you’re never sure what the account is for.  

Majority of jurisdictions hold that the surviving joint tenant takes the sum remaining on deposit unless there is “clear and convincing evidence”  that a convenience account was intended.  

· burden of proof is on people challenging surviving joint tenant. 

· Presumption that survivorship rights were intended by the opening of the account. 

· It’s only a presumption – rebuttable. 

· Raise burden of proof from preponderance to “clear and convincing.” 

· Doesn’t stop litigation, but changes it. 

Minority of states say that there’s an irrebuttable presumption – a “conclusive presumption” that signing signature card makes joint tenancy.  Surviving joint tenants have money, period. 

· problem

· financial abuse of the elderly. 

Most states: during the lifetime of parties, they each own their portion in respect to the deposits.  Not really a joint tenancy – results differ.  

Dispute resolution among concurrent owners

“Two people can’t plow the same furrow.” 

Partition
· action available to any joint tenant or tenant in common.  (Not tenants by the entirety)

· severs the right of survivorship when it severs the joint tenancy. 

· All states allow partition suits. 

· How? 

· Partition by sale 

· Should be ordered only when necessary.  Two conditions: 

· Physical attributes of land make partition in kind difficult. 

· Interests of the owners would be better promoted by a sale. 

· In reality, this is what most courts do now.  Courts consider this to be fairer. 

· Partition in kind

· Supposedly the courts prefer partition in kind, following Delfino v. Vealencis, but reality is that they don’t like them. 

· It’s difficult to divide property that’s not uniform. 

Sharing benefits & burdens of co-ownership

Concurrent owners might enter into an agreement concerning rights & duties with respect of use, maintenance, etc. of property.

Ouster

· Spiller v. Mackereth

· Building in Tuscaloosa.  

· Tenants in common. 

· Spiller used building, Mackereth ordered him to vacate half or pay half of rental value. 

· Court: before occupying cotenant can be liable for rent, he must have denied cotenants the right to enter.  Simply requesting that occupying cotenant should vacate isn’t sufficient because occupying cotenant holds title to the whole.
 

· Majority view: when cotenant is in exclusive possession of concurrently owned property, unless there has been an ouster, the cotenant does not have to pay rent. 

· Minority view: simply a demand and a refusal is an ouster.  

· Any cotenant in exclusive possession owes rent. 

· Don’t go to court.  Avoid litigation.  Since other tenant is entitled to rent, not likely to think about partition suits. 

· Case: Cohen. 

· But what qualifies as ouster? 

· Denial of cotenant’s equal right to use and possession.  Refusal to allow access to other tenant. 

· Rules on what it is isn’t clear. It’s frequently litigated. 

· Does Spiller set too high a standard?  

· Would it be better to trigger the rental value quickly – should failure to pay amount to ouster?

A cotenant paying more than his fair share in taxes, etc. generally has right to contribution from other tenants. 

· however, if in exclusive possession and the value of the use exceeds or equals the payments, there’s no right of contribution. 

· No right of contribution for necessary repairs (too uncertain for the law.)

· No right of contribution for improvements – done at own risk.  BUT when sell the property, the tenant who made the contributions can get whatever the improvements improved the market value by.  (Not real cost of the improvements, just the increase in the market value.)
Leasehold Estates

Three major kinds: 

1. Term of years

· Tenancy for a  fixed period of time. 

· Length can be calculated. 

· Ends automatically at the end of the term. 

· No notice necessary.

2. Periodic tenancy 
· One that automatically renews itself unless either L or T take steps to end it. 

· Automatic renewal. 

· Doesn’t terminate at death. 

· Unless proper notice given to terminate, it will automatically renew. 

· Notice: 

· At common law, period of notice depended on the length of the period. 

· If year to year, had to give 6 months notice. 

· If month to month, had to give month’s notice. 

· Notice had to be given a full period prior to terminating the tenancy. 

1. if month to month, 29 days won’t cut it. 
3. Tenancy at will

· No fixed period. 

· Endures as long as both L & T desire. 

· Ends when one party terminates it OR when one party dies. 

· Modern statutes usually require period of notice – 30 days is typical. 

· But could be done instantaneously when one party declares it. 

· Now treated like month to month. 

· L’s transfer of property to someone else also terminates the tenancy at will.  (Not true of periodic tenancy.) 

· If T tries to transfer interest, tenancy at will also automatically terminates. 

· Exists only as long as original parties wish it to. 

4. Tenancy at Sufferance: holdovers

· Arises when T remains in possession after termination of the tenancy. 

· CL: L has two options. 

· Sue for eviction (plus damages) or

· Consent (express or implied) to creation of new tenancy. 

1. Then gives rise to periodic tenancy with same terms as in original lease, unless parties agree otherwise. 
2. Maximum length of new term is 1 year. 

· T could be liable for full year’s rent! 

· Courts don’t like doctrine because it penalizes Ts. 

Garner v. Gerrish (1984)

· “Right to use property” for no specified period and T had the right to terminate at date of his own choosing. 

· What was created? 

· Common law: tenancy terminable at will of one party was also terminable at will of the other. 

· Here, no right for L to terminate! 

· Court: T has life estate.  (looks at intent of the parties.) 

The Lease: 

· why does it matter if it’s a lease or not? 

· Duties/responsibilities of lease v. Ks are different.  

· Leases are transferable. 

· L makes implied warranty of habitability in lease. 
· A lease is a conveyance & a K. 

· Conveyance: getting non-freehold estate in real property. 

· Contract: promises on both sides, duties on both sides.  

· Main difference: 

· Promises in Ks are usually mutually dependent, conditioned. 

· Promises in leases are not mutually dependent.  

· Reason for distinction: 

· Old view: promises are peripheral. 
· Modern view: treat as a K, using K principles. 

Discrimination in Leasing: 

Two Statutes: 

1. Fair Housing Act

a. Prohibits discrimination in rental/leasing/sales

b. Unlawful to refuse to sell or rent dwelling to any person because of race, color, religion, national origin, sex, family status or handicap. 
i. Borrows ADA language.  

1. Perceived disability counts. 

ii. Gay couple, unmarried couple – can discriminate. 

1. but if fear of AIDS, they can’t. 

iii. Can’t demand sexual favors from female T.  


1. § 3617 – can’t interfere, coerce, etc. 

iv. Dangerous mental disability? 

1. “reasonable accommodations” before concluding that they’re dangerous. 

v. Hearing dog with no pets policy? 

1. pet is reasonable accommodation. 

vi. 1st A doesn’t immunize from following law of general application. 

1. So if local statutes against disc. against unmarrieds, can’t claim religious grounds for discrimination. 

c. Exemptions: 

i. Single family dwelling. 

ii. Owner has less than 3 units

iii. No broker. 

iv. BUT can’t advertise in discriminatory way. 


2. Civil Rights Act of 1866

a. Prohibits racial discrimination, private or public, in sale/rental of property. 

b. Narrower than FHA, but no loopholes. 

c. Interpret “race” at the time statute was enacted.  

i. German race counts.  

Soules v. HUD

How to establish discrimination. 

To establish prima facie case: 


· P is member of protected class. 

· P is otherwise qualified to rent. 

· Refusal had discriminatory effect. 

· Don’t have to show motive, just that L discriminated.

· Very simple burden of proof.  

· Show that practice has discriminatory impact OR that there was disparate impact in this one case. 

Next, burden of proof shifts to L to show that any apparent discrimination was not motivated by discrimination, but by legitimate business reasons.  

 Burden back to P to show that L’s justification is a pretext, phony reason.  

Delivery of Leased Possession

Hannan v. Dusch 

· court holds that L has the duty to give the right to possession, but not actual possession! 

· American rule: no implied covenant to deliver actual possession.  If want that guarantee, then negotiate for it. 

· Tenant has sufficient remedies against 3rd parties wrongfully in possession. 

· Criticism: L knows the system of eviction better. 

· English rule: covenant is implied to put in actual physical possession.   

· States are split on which to follow. 

Subleases & Assignments 

Ernst v. Conditt  -- bad legal reasoning. 

· Sublease is descended from subinfeudation, where T creates new tenancy. 

· Privity of estate between T & L, and T & T1.
· Privity of K between T & L, and T & T1. 
· Assignment is descended from substitution, where T steps off the feudal ladder & substitutes someone else. 

· Privity of estate between T1 & L. 
· Privity of Contract may not have been established – in which case T may still be liable for rent. 
Ways to characterize the transfer: 
Not a lot of difference between the tests, all in all. 

Method one: transfer

· There’s a sublease when lessee transfers less than his entire interest. 

· There’s an assignment if he transfers his entire interest. 

Method two: Intent of parties. 

· if intended to create sublease or assignment, that’s what it is. 

· Regardless of what was transferred/how much. 

· Look at the words the parties used. 

· BUT not necessarily conclusive.  

· Court may still find otherwise. 

Kendall v. Ernest Pestana, Inc: 

· when there’s a provision in a commercial lease that the lessee may not assign the lease or sublet without L’s consent, can the consent be unreasonably withheld? 

· No. 

· Law favors alienability. 

· Majority view: supports arbitrary refusal – BUT courts quick to find waiver/estoppel. 

· Minority view (used in this case): 

1. L must have commercially reasonable objection to assignee or proposed use. 

2. Commercially reasonable: T is financially capable. NOT for general economic protection.  

· Kendall Rule does not apply to residential leases.  

· Well, question is open.  Most say no.  

· More of a personal relationship between L & T in residential settings. 

· Co-ops: courts more willing to tolerate restrictions here. 


· Rule in Dumpor’s Case: 

· If you have a prohibition against assignments but grant consent to one, you waive your right to insist upon consent to future assignments.  

· Unless expressly reserve that right in your assignment to the first. 

· “Consent to one, consent to all.” 

The Tenant who Defaults

· T in possession, but default on some term or abandons. 

· Berg v. Wiley
· Remodeling restaurant case. 
·  Can’t resort to self-help, even if lease allows it. 

· Common Law rule: can have self help if: 

· L is entitled to possession. 

· L’s means of entry are peaceful.  

· Court: self-help invites violence. In this case, it was only peaceful because T wasn’t there. 

· There is a summary proceeding for dispossession of T.  Must use it. 

· BUT, can not be terribly summary. 

· Growing tendency in American law. 

The Illegal Lease: 

Unsafe & Unsanitary conditions of the leased premises violate the housing code, so no rent due.  Does not apply if code violations develop after the making of the lease.  

· doctrine gained some support, but disappeared with the growth of the implied warranty of habitability. 

The Implied Warranty of Habitability 

· majority, but usually not commercial leases.  

· There is an implied warranty of habitability which may not be expressly or implicitly waived. 

· Rationale: level bargaining playing field between L & T. 

· Withholding rent gives T leverage to compel L to make repairs.  

· T must give L notice and reasonable time to remedy.  

· Measure of damages (3 approaches)

· Difference between facilities as warranted and as during the period of the breach. 

· Difference between agreed rent and fair rental value as they were during the occupancy. 

· Percentage-diminution approach: agreed rent is decreased by equal to value lost by the L’s breach. 
· Safe & Sanitary 

· Also in some cases, loud noises, failure of the a/c (yes), Solow (ritzy perks – no.) 

· Evolution – as expectations change, so do the conditions. 

· Standards: 

· A reasonableness standard…but a reasonable who?

· This can be a defense to an eviction proceeding for non-payment of rent. 

· But some courts don’t allow T to defend with this unless L’s breach is so substantial to have totally abated the rent. 

Retaliatory Eviction 

Old common law: Ls had unlimited freedom to terminate periodic tenancies and tenancies at will upon proper notice and refuse to renew expired terms of years.  Reasons were unnecessary. 

Most jurisdictions forbid retaliatory action by Ls. 

Fairly common approach is to show: 

Create a rebuttable presumption of retaliatory purpose if the L seeks to terminate a tenancy, increase rent, or decrease services after good-faith complaint within some given period beforehand.  

(Can still get it after the period, but then the burden is on the P to show.) 

NJ has gone pretty far: permits L to evict at end of lease term only for good cause.  

Result: periodic tenancy – month to month – can last forever.  Life for good behavior.  

Pretty much makes them life estates.  

What if it’s a term for years, and term ends, and since the L can’t evict except for good cause T’s still in possession?  

· T is a holdover. 

· Tenancy at sufferance, gives L an option.  

· Can evict or renew. 

· If he can’t evict except for good cause, then he must renew. 


Landlord’s Tort Liability 

Common law held L’s liable for tenant injuries only when L negligently breached the limited duties he had.  

But things have changed.  A few jurisdictions cite the warranty as reason to impose a negligence standard of care on Ls.  

· latent defects, short term furnished apartment, common areas, etc. 

BUT majority still don’t impose strict liability or recognize duty of care on L’s part.  Hold to conventional common law exceptions! 

· Unless latent defect, injury in common area under control of L, injury in short term lease of furnished apt, etc. 

· ALSO, with tort liability, the “public use exception.” 

· Ex: the riding trail injury.  

· A L may be liable to members of the public resulting from dangerous defects on the leased premises where the L leases the property to T for use where it’s open to the public and L knows this and there was a defect that existed at the outset of the lease, the L knew about the defect, and the L knew that the T could not reasonably be expected to remedy the defect.  

· only applies to members of the public, NOT the tenant. 

Riding trail case:  Since this was a month to month lease, the outset of each month was the creation of a new tenancy.  If the condition existed at the beginning of the month, it was covered by the public use exception!

 
Silage auger is inherently dangerous. 

· even if there’s a latent defect, the L’s duty can be discharged by telling the T that there’s a latent defect, watch out for it. 

· At time of signing, contemporaneous. 

L is liable if he owns the parking lot and the lack of speed bumps caused the injury. 

· common area.  

· is L liable for any injury in a common area? 

· Show some responsibility.  Mere fact that injury occurs in common area doesn’t make L liable.  

· Have to show that failure to maintain common area contributed to the injury.  

· Must use reasonable care to keep common areas safe. 

If girl injured on street in front of apt. is L liable? 

· L’s duty is not circumscribed by the duties of the leased property.  If there is a dangerous condition, the L is on notice of it, the L may have a duty to take reasonable steps to guard against injury. 

· Leaves with big grey area.  How much is reasonable? 

· Court: had to erect a fence to prevent kids from running into street.  

· Other courts have gone the other way – no duty to tenants in streets or parking lots over which the L has no control/possession/management. 

Does this mean you have to have special accommodations for elderly/child? 

- this case almost indicates that you do.  Is it a special accommodation, or is this ordinary safety? 

If L knew that there was a risk for his tenant (actual or constructive notice), and if he doesn’t take reasonable steps, then he’s liable for attacks on tenants.   But L does not guarantee against wrongful acts by third persons.  

What if Ts attacked by another T? 

· did the L have notice of their violent propensities?  Could L have taken reasonable steps? 

Can you have any exculpatory clause in a lease? 

· most courts won’t uphold those sorts of clauses – this is boilerplate, no bargaining, public policy exception.  

· Cardona case: rental agreement contained exculpatory clause – “in exchange for low rent, L will not be liable, but for $2 more a month, T can remove clause.”  Court still found it was against public policy.  Vail doesn’t really agree.  

· In this case, there was consideration, bargaining, subject to negotiation.  Not unreasonable.  

Tenant’s duties: 

At common law, duty to make reasonable repairs, to not commit waste (damage property.) 

· not to commit waste. Does still exist.  

· T prohibited from injuring or damaging the leased premises.  

· Distinguished between affirmative waste (actions damaging property.) and permissive waste (inaction that damages property). 

· Permissive waste doctrine is pretty much dead now, but still can’t affirmatively 

· No bright line that distinguishes waste from unlawful activities. 

· But tenant’s implied duty to repair (at common law) no longer makes sense after implied duty of warranty – duty shifted to L.  

Should tenant have to pay rent after premises are destroyed? 

Format of the Exam: 

3 hour exam, mostly essay, except for a section on future interests that will be short answer ID FI.  

Put policy in.  

Don’t expect case cites, just general principles of law & application.  

Know majority & minority rule.  

In general essay, answer for modern rules.   
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