Civil Procedure Outline – Spring 2003
Jurisdiction
- Shouldn’t get to merits of case to decide jurisdiction!


Personal Jurisdiction 

· Pennoyer v. Neff

· Very rigid holding that will be slowly eroded. 

· Ps are not free to bring suit wherever they want – there must be a reason to bring suit against an out of state D.   

· States would violate 14th A if courts entered judgments against Ds without fair procedure.

· Fair procedure includes limits on where Ds must defend suits. 
· Definitions: 

· In rem: action regarding land, to quiet title to land. 

· Action in the nature of in rem: isn’t quite in rem.  Determining which of two people has better claim to property.  Decides who has the interest, not what the interest actually is. 

· Quasi in rem: Sequestering property of D for claim.  Proper basis for a court to obtain jurisdiction to decide P’s claim against D – at least up to the value of property.

· In personam: when a D is personally liable, for damages or injunction.  Judgment is personal to the D. 

· Jurisdiction in personam: court can enter a valid judgment only when the jurisdiction has been obtained by personal service. 

· International Shoe v. Washington 

· Development of the Minimum Contacts test. 
· “Fair play and substantial justice.” 

· Factors: 

· Minimum Contacts

· Courts may exercise personal jurisdiction over D if he has minimum contacts with the state that would be fair to require him to return to defend suit in that state.  

· Consider quality and nature of contacts

· If dangerous activity, then have a higher standard. 

· Single contact can work, but not if casual or isolated. 

· BUT usually systematic, sustained. 

· Consider also volume. 

· Rationale: if a company does business in a state, then the company accepts duty to answer for in-state activities in local courts. 

· Avails itself of “benefits and protections” of state laws. 

· Burden/Convenience

· Consider the costs, inconvenience of litigating out of state. 

· Avoid prejudice against the out of staters. 

· Relevance: Because court’s power to exercise jurisdiction derives from D’s voluntary contacts with the state, power should be limited to cases arising from that relation.  

· Other interests: 

· State: 

· Protect its own citizens

· Providing forum for effective redress of citizens. 

· State needs to effectuate its laws for a company doing business in the state. 

· The P: 

· Convenience of litigating near to home, avoiding the D’s home court advantage. 

· McGee

· Woman suing to collect on son’s insurance.  

· Bart: SCOTUS trying to help out old woman. 

· Contact not systematic and continuous – one solicitation letter. 

· Hard to apply rule from this case in non-insurance context.

· Hanson

· “Purposeful availment” of privileges of conducting activities with the forum state, invoking the benefits and protections of its laws.   

· Some act by which D purposefully avails itself. 


· World Wide Volkswagen

· Hadn’t availed itself of contacts in the state. 
· No contacts, ties, or relations. 

· Protection against inconvenient litigation is reasonableness or fairness.  

· Forseeability of being haled into court. 

· Dissent: stream of commerce. 

· Burger King

· Two part analysis: minimum contacts & fairness/substantial justice. 

· If minimum contacts leads to stupid result, can wiggle out using fairness and substantial justice.

· “Purposefully directs activities toward forum residents.” 

· Reasons forum should exercise personal justisdiction: 

· State has manifest interest in providing residents with convenient forum. 

· Individuals who purposefully derive benefit from interstate activities – would be unfair to let them escape without having to account for actions. 

· Due process clause can’t be used as shield to avoid interstate obligations that have been voluntarily assigned. 

· Modern transport and communications make it much less burdensome for party to defend on another state. 

· Asahi Metal Industry

· Stream of commerce case. 

· It’s not enough just to sell something for resale.  Must purposefully direct an act toward the forum state.  

· “Substantial connection necessary must come about by action of the D purposefully directed toward the forum state.” 

How to deal with stream of commerce cases now? 

· should spend a lot of time marshalling the facts.  

· If P – develop facts for showing “Fair and reasonable” in the forum state.  

· Establish number and value of D’s products shipped into forum state. 

· Est. that D was aware products were shipped into forum.  (CS did in affidavit) – affidavit, documents, etc. 

· Find out if D was consulted as to where products would be distributed. 

· Find out whether D made trips to the forum state. 

· If there were trips, whether they related to the sale of those products. 

· Find out if products were advertised there.  (or if refer to component)

· If products made outside the US, find out whether they were designed to meet US safety standards.  (If they are, indication that they know that the products will be sold in US.) 

· Try to find out whether D was aware of possibility of litigation in forum state.  

· Existence of insurance to covering accidents in forum state?
 

· If D, establish the converse of these to show that it’s unfair/burdensome, etc. 

Internet Cases
· No great leading authorities. 

· Confusion & disagreement. 

· Something more is required than simple creation of a website to show that D directed activities into the forum. 
· Forseeability alone that a state’s residents might use the site isn’t enough. 

· Passive sites vs. interactive sites (some courts). 


· Shaffer v. Heitner 
· “Fairness and substantial justice” test should apply to in rem and in personam actions. 

· Presence of D’s property alone will not be sufficient to support state jurisdiction (real property, however, might).

· Narrow holding: just because there’s intangible property in the state doesn’t mean there’s jurisdiction. 

· Shareholder derivative action – stocks in Delaware, though not physically in Delaware.

· Reasonable and appropriate efforts must have been made to give the property owner actual notice of the action. 

· Service of process: 

· Can’t be tricked into the forum. 

· But if flying over jurisdiction, or in jurisdiction on another reason, can be served. 
· FRCP: service on corporation only good if on corporate officer, managing agent, or an agent authorized by appointment or law to receive service of process.

Specific and General Jurisdiction

Different analytic framework for obtaining jurisdiction, but the result – personal jurisdiction – is the same. 

Specific jurisdiction: the contacts with the forum are related to the claim. 

· looks to purposeful availment and reasonableness. 
· Claim ariases out of the contats or relates to the contacts. 

General jurisdiction: the contacts with the forum aren’t related to the claim. 

· it’s necessary to resort to general jurisdiction only when specific jurisdiction can’t be justified. 

· SCOTUS hasn’t provided much on what’s necessary to support general jurisdiction. 

· “Continuous and systematic general business contacts” 

· Must be very strong. 

· Reasonableness is a criterion

· Similar to pre-International Shoe 
· Should this be applied to individuals? 

· Not fair to apply more than one jurisdiction when talking about an individual. 

Consent: by submitting to the jurisdiction of the court for the limited purpose of challenging jurisdiction, the D agrees to abide by that court’s determination on the issue of jurisdiction. 

· Catch 22 situation:  if D submits to jurisdiction, it has to abide with it.  If it challenges it by ignoring it, it stands to have a default entered against it.  
· Give up right to collaterally attack jurisdiction; just attack directly, through appeals process.  

· Parties can agree they will litigate in a particular forum. 

· Expressly or implicity.  

· “Ousts” any other court from having personal jurisdiction over the parties. 

· Forum selection clauses must be negotiated. 

· But will usually be upheld, even if not negotiated; the presumption is to favor the clause.  

· Forum selection clauses must be fair/reasonable.  

· Carnival Cruise Lines v. Shute – on the back of non-refundable tickets.  (Unfair result)

· Sometimes consent is written into a K.  

· It’s a fiction: implied consent for counter claims.  Deemed to give consent to any counter claim by the D. 

Notice

· Rule 4

· If D waives service, has longer to respond. 

· But if he doesn’t, he can’t challenge service later. 


· Big case:  Mullane v. Central Hanover Bank & Trust Co.  (1950)

· Rule: Notice should be reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action & afford them an opportunity to present their objections.

· Hierarchy of notice: 

· Personal service

· Mail 
· Registered

· Certified

· First Class

· Posting 

· Advertisement (the worst)

Venue

· Not a constitutional issue, but a convenience (administrative) issue. 

· Venue rules are statutory, and differ in types of cases (federal securities, etc.) 

· § 1391 establishes venue for claims not covered by special statute. 

· Proper venue depends on the type of Subject Matter Jurisdiction (SMJ) the federal court has. 

· Diversity Jurisdiction: 
· Where D resides (if all Ds in one state/district) 
· Where substantial events occurred or where subject property is located (where claim originated) 
· Any district/state which has personal jurisdiction over all the Ds when the action is brought if there is no other district.  (Fallback Provision) 
· If there’s no such place, P must bring separate suits. 

· Federal Question Jurisdiction: 

· Where any D resides
· Where substantial events occurred or where the property is located (where claim originated) 
· In any district where any D may be found (fallback) 

· Corporate Ds: any district where they’re subject to personal jurisdiction (minimum contact must be established).  
· If non, then look to district with most “significant” contacts. 

· Aliens: may be sued in any district. 

· Venue can be waived -- § 1406, Rule 12. 

· Rule 12 (b)(3) motion for improper venue must be made: 
· Before answer is sent or 
· In the answer itself.

· Venue may be changed for: 

· Convenience of parties or 

· Convenience of witnesses or 

· “In the interest of justice.” 


· Forum Non Conveniens 

· Party can transfer a case from one DC to another for convenience of parties or witnesses. 
· Case can only be transferred to a court “where it might have been brought originally.” 
· Transfer is discretionary – DC isn’t forced to hear a case when the original court agrees to transfer a case to it.  
· The P’s choice of forum shall rarely be disturbed, but court must waive venue if forum prejudices the D.  

· Factors to consider: 

· If the “ends of justice” strongly militate in favor of removing. 
· If there is an alternate forum in the US or the D consents to go elsewhere.  

· Other factors: 

· Parties’ residences
· Cause of action place
· Location of witnesses
· Economic burden of increased litigation
· Ease of access to sources of proof
· Enforceability of judgment
· Public Policy 
· Court congestion
· Interest to state/district
· Public v. private interests 
· If P or D makes motion to transfer venue, the original state’s law still applies. 
· Favorability of law is not considered in forum non-conveniens unless new forum would be completely inadequate.  (like Iran)

· Diversity issues:

· Ds must reside in same state if the D’s residence will be the basis for establishing proper venue.
· If Ds reside in different states, P must sue in the district where substantial actions related to the cause occurred. 
· If most events occurred out of US, then
· P may bring suit wherever there is common personal jurisdiction over all Ds or 
· P may bring separate cases for each D. 

· If venue is wrong, the court may: 
· Dismiss the case or 
· Transfer the case to the appropriate district. 
· If there’s a § 1404 (a) transfer, it doesn’t affect the choice of law: the same law applies as where the case is originally brought.  (prevent Ds from forum shopping).  

· Bates v. C & S Adjusters, Inc. 

· Venue is proper in a state where a letter was forwarded (not addressed)!
Diversity of Citizenship – Choosing the Forum

§ 1332: 
· District courts have original jurisdiction if the matter in controversy is greater than $75,000 and is between either: 

· Citizens of different states. 

· Citizens of a state against citizens of foreign states or countries

· Citizens of different states, with additional parties from different states or countries. 

· Citizens of one state (or different states) against citizens of a foreign state acting as P.  

· Complete diversity: All Ds must be from different state as all Ps. 

· Strawbridge v. Curtis. 

· Judge-made rule, interpreting §1332.  NOT constitutionally mandated.  

· For individuals, citizenship means domicile. 

· Burden of establishing diversity is on the party who invokes federal jurisdiction. 

· It’s not unethical to fail to raise the lack of subject matter jurisdiction to, tactically, delay a case long enough for the statute of limitations to run in the other forum.  
· However, if the statute tolls because of misleading conduct, can try to say that the complaint should relate back OR to ask court to say the D is estopped from raising the state of limitations defense because it only came into play because of the D’s bad conduct. 


· The $75,000 threshold

· Don’t have to recover all of it, so long as the claim is made in good faith.  

§ 1332/ § 1441: 

· Corporate citizenship is both: 

· corporation’s place of incorporation & 

· corporation’s principal place of business. 
 

· Insurance company’s place of business is: 

· Its state of incorporation & 

· Its principal place of business & 

· The state of the insured person if the company is not joined as a D.  


· Executors/Trustees are citizens of the state of the decedent/beneficiary, with regard to related claims. 

· Aliens are citizens of the state where they’re domiciled if they reside there with the intention of becoming a permanent resident of the US.  

· Domicile: true, fixed permanent home, to which there’s an intention of returning.  (Mas case) 
Federal Question Jurisdiction

· a defense that raises a federal question is inadequate to generate federal jurisdiction. 

· Very ingrained. 

· States often deal with federal issues!

· This is not a constitutionally mandated interpretation, but statutory.  

· Courts often interpret it more broadly. 

· “arising under” is interpreted broadly. 

· Holmes: suit arises under the law that creates the cause of action. 

· When federal law creates a claim, then it arises under federal law and creates a claim under federal jurisdiction. 

· “well pleaded complaint rule:” what necessarily appears in the complaint, unaided by anything alleged in anticipation which D may enter in due course.  
· Federal jurisdiction is proper when some substantial, disputed question of federal law is a necessary element of the well-pleaded state claims.  
· Sometimes state law applies principals of federal law – 

· State securities, state anti-trust, etc.  

· Some specifically invoke the federal laws. 

· If the P’s claim is based on state law that says you must apply federal law, then that claim is deemed to arise under federal law.  
· However (Merrill Dow) : the mere presence of a federal question somewhere in a state law claim does not automatically confer federal question jurisdiction. 
Removal to Federal Court

· if Federal court would have SMJ over a case, the D may remove the case from state court to federal court. 

· Purpose: to prevent prejudice to D in P’s home state (in a diversity case) 

· “Ps & Ds shall have the option to choose federal courts for cases within the federal jurisdiction.” 

· Exception: if any D resides in forum state the case can’t be removed to federal court! 

· If diversity case has more than one D, all Ds must move case together. 

· Requesting removal doesn’t create personal jurisdiction!  (can still argue no personal jurisdiction in the federal court. 

· Different from a change of venue. 

· Transfer: change venue within same jurisdiction 

· Removal: change from state court to federal court. 

Pendant Jurisdiction

· when case is moved to federal court under § 1441 & federal claim is dropped, the court may remand the case to the state court or dismiss it without prejudice.  
· Remember Gibbs – much of it survives in §1367

Supplemental jurisdiction: 

· § 1367 allows the court to retain federal jurisdiction if the federal question is dropped, so long as all diversity requirements are still met. 
· Owen case – doesn’t permit end run around Strawbridge (which requires complete diversity).  Even if those parties intervene as of right.  

· Exceptions: 

· B. 

· Third party impleader

· Joinder (compulsory or permissive)

· Interventions 

· C. 

· Novel issues of state law (issues of first impression)

· State claim predominates over claim the DC has original jurisdiction over. 

· DC dismisses all claims over which it has original jurisdiction. 

· Statute of limitations on state claims tolls while claim is pending & for 30 days after it’s dismissed unless state law provides for longer tolling period.  

· Reduces incentive to mislead Ps about jurisdiction until the statute has run. 

· “Other compelling reasons” 

· Courts have the discretion to remand or keep a “pendant jurisdiction case” based on: 

· Judicial efficiency – economy 

· Conveniences

· Fairness

· Comity (prevents state prejudice against P) 

Removal

· Ps who could sue in federal court sometimes decide to sue in state court. 

· Ds have the right to remove to federal court under 28 USC § 1441 (a) & (b)

· IF federal court would have subject matter jurisdiction over the case. 
· There can be claims over which the federal courts don’t have jurisdiction in the case, too, but so long as there’s an independent claim where the feds have SMJ, it’s OK.

· Policy: to prevent prejudice to D in P’s home state (in diversity case). 

· Exception: if any D resides in forum state the case may not be removed to federal court. 

· If diversity case has more than one D, all Ds must remove the case together.  
· D must file for removal within 30 days or service of the summons or D’s receipt of P’s initial pleadings. 

· If P amends, it’s 30 days after amendment. 
· Murphy Brothers, Inc. v. Michetti Pipe Stringing, Inc: formal service is required to start the 30 day running.  

· Procedure after removal: 
· 28 USC § 1447

· Federal court can remand back to state court at any time if it appears that the court lacks subject matter jurisdiction.  

· How to keep in state court? 

· Add non-diverse Ds. 

· Sue in D’s home state. 

· Purpose of diversity jurisdiction is to prevent P from getting a home-town advantage.  If sue in the D’s state, it’s a legitimate way to avoid removal. 
State or Federal Law?
Swift v. Tyson (1842): Interpreting Rules of Decision Act that in diversity cases, state law should be regarded as rules in trials at common law in US courts (except where US law provides otherwise).  

· subsequently criticized, because different results in state/federal court led to forum shopping. 

· Discrimination of citizens against non-citizens. (non-citizen could take the better/more favorable law because he could choose which forum to take, while the state resident couldn’t – couldn’t sue in federal court.) 

· Federal common law isn’t really practicable – different decisions in different districts & frequently there wasn’t a delegated power to do so.  

Erie RR v. Tomkins (1938): overturns Swift. Case about what level of duty did the RR owe to a trespasser injured?  PA law: no duty to trespasser.  Federal: duty if the RR is aware the path is used. Neither party raises issue of overruling Swift!  
· Easy Erie: in diversity cases, federal courts must apply the law that would be applied by the courts of the state in which they sit.  
· (Rather than reach “right” result, the federal court’s job is to apply state common law.) 
Guaranty Trust Co. v. York (1945): Expands Erie – introduces Outcome-Determinative Test.  York expands Erie to procedural issues, not just substantive issues.  (Will be later modified by Hanna).  
· Outcome-Determinative Test

· If applying federal vs. state law would lead to a different result, then the procedural issues will be regarded as substantive one – and federal courts must defer to the state.  

Byrd v. Blue Ridge Rural Electric Cooperative: Introduced a balancing test to determine when a federal court should apply state procedural law.  (State rules not necessarily controlling even when they’re outcome-determinative.)  Court is to balance the interests to insure that federal procedural policies aren’t undermined.  
· must balance interest of state policy v. importance of federal policy, also keeping in mind the extent to which the decision on the issue will determine the outcome of the trial. 

· If chance of using federal rule will affect outcome is small and federal interest is stronger than the state interest, federal interest will control. 

Hanna v. Plumer (1965): removes the FRCP from the impact of Erie.  A valid Federal Rule controls over an inconsistent state rule or policy – even if it results in a different outcome! 

How do federal courts know which state law to use?
Mason v. American Emery Wheel Works (1957): federal courts decide what they think the state supreme court (or highest court) would do.  Mason stands for proposition that federal courts can apply the law they THINK the state courts would apply, even if the common law doesn’t bear this out.  
· if court relies on old case and then the state SC reverses it, party could ask for relief under Rul 60(b)(6).  Motion must be made in timely manner. 
· Also, certification process – if there’s no case law, federal court can ask state court to issue a ruling on the question of state law in the federal court. 

· Not a common process.  

Reverse-Erie Problem: state courts applying federal law. 

· state court must apply federal substantive law when it’s adjudicating a federally created right (like FELA).  State court can’t apply its own procedural rules to thwart a federal claimant.  (Dice v. Akron, Canton & Youngstown RR)
· Strict local rules of pleading can’t be used to impose unnecessary burdens on rights of recovery.  
· Want an even application of federal laws throughout the states. 


· Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics

· Court fills in the gaps of Congressional legislation 
· Congress provided for private right to damages in other areas of securities laws, but not proxy contests.  Court says that Congress implied a right to damages – that it was necessary to effectuate the congressional intent. 

· Critics: court is rewriting the statute.  

Going to Trial

Phases of the Trial
1. Jury Selection

2. Opening Statements

3. Presentation of Evidence

4. Argument

5. Instructions

6. Jury Deliberation & Verdict

7. Post Trial Motions & Judgment 

Seventh A right to Jury Trial 

“In suits at common law, where the value in recovery shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be re-examined in any Court of the United States, than according to the rules of the common law.” 

Beacon Theaters v. Westover: where there’s request for equitable relief (no jury) & legal relief (jury) in the same proceeding, can’t permit equitable claim from precluding the jury trial (if equitable claim is decided first).  

· can’t be deprived of right to jury trial just because someone seeks declaratory relief first.  

· Legal claim must come first; whowever loses would be collaterally estopped from bringing the issue again. 

· Could have issue preclusion effects.  

· Trial court has discretion to decide which to try first, but presumption is strong for jury part first. 

Dairy Queen v. Wood: seeking “an accounting.”  Traditionally accountings were equitable, but since the remedy the P is seeking is monetary, court finds it’s a legal.  
· important evolution to look at the nature of the remedy requested as opposed to the pleading.  

Ross v. Bernhard: “a 7th A question depends on the nature of the issue to be tried rather than the character of the overall action.” 

· traditionally no right to jury trial in stockholders’ derivative action, but because it would be silly to give a jury trial where corp. was suing in its own right and not in this action, should allow jury trial.

· Derivative suits as a kind of “true” class action. 
How to determine if an action is legal or equitable? 

· three criteria – or two. 
· pre-merger custom

· historical analogy 

· the remedy sought 

· Most important factor. 

· (practical abilities & limitations of juries) 

· SCOTUS has never created an exception to jury trial for complex cases, but some lower courts have. 

· In Curtis v. Loether, the test is just historical analogy v. remedy sought. 

· Tull v. US 

· SCOTUS finds right to jury trial but no right to have damages assessed by jury. 

· Strange, because remedy is most important part of test, and remedy is what they’re saying the judge should assess.  

· Court finds that Congress is responsible for amount of Clean Water Act damages, so SCOTUS defers to Congress’s choice.  Assessment of civil penalties isn’t fundamental part of jury trial. 

· Teamsters v. Terry 

· Can employee seeking relief in form of back pay for union’s breach of duty have a jury trial?  (Yes.) 

· Looked to analogy in history – bad analogy (no jury). 

· Remedy sought. Classic compensatory damages – juries decide. 

· BUT complicated by the fact that in Title VII cases, back pay is equitable.  Tull holds that damages could be viewed as equitable if intertwined with injunctive relief.  

Congress may deny trial by jury in actions at law if the case is tried by a specialized court, like bankruptcy.  

· can only do in cases involving public rights. 

· Cases by or against federal government OR 

· Cases where private statutory rights are closely integrated into public regulatory scheme, so matter is appropriate for resolution by specialized body. 

· Granfianciera

How to argue at common law that there was no trial by jury: 

· at common law, no remedy for not having a jury. 

· Argue that there’s no adequate remedy at law if cases is too complex for jury to understand. 

· Then Chancellor could give remedy. 

· It’s a violation of due process to submit a case to a jury that they can’t understand.

· Try to reconcile with 7th.

· Due process clause broader & more general than 7th. As canon of interpretation, follow the more specific.  

· Can try to persuade the court that 7th is inapplicable because Chancery would have provided an escape hatch at common law if jury couldn’t understand the case. 

· Lower courts – split in precedent.  

· 3rd Circuit: can take cases away from jury because of complexity. (Minority.) 

· 9th Circuit: can’t take away from jury.  (Majority)

Ways to simplify the process in front of the jury: 

· try to persuade judge to give a preliminary charge – give jury the law before case starts to give context. 

· Let jurors take notes. 

· Give jurors binders of documents. 

· Allow attorneys to comment on the evidence during the trial. 

· Court-appointed experts. 

· Allow jurors to ask questions (judge screens & will answer) 

Judgment as a Matter of Law (JNOV, Directed Verdict) 
Rule 50 

· Motion may only be considered after the jury has submitted its verdict.  

· But ask for it earlier, before jury submits verdict. 
· Best for judge to wait – mostly jury will come back with “right” result. 

· Specify judgment sought. 

· State rule of law & relationship to facts. 

· Must be made after non-movant has been fully heard. 


· Court must weigh all the evidence in the light most favorable to the party opposed to the motion.  

· Court can discount all rebutted evidence as unbelievable. 

· Court must credit all undisputed evidence supporting the motion.

· Test: 

· Reasonable people could not have arrived at jury’s verdict OR 

· There is no legally sufficient evidentiary basis for reasonable jury to find for non-moving party.  
· “Complete absence of probative facts to support the verdict.”  

· Very rigorous test.  

· Case: Galloway, the incapacitated GI. 
· Gap in time; could have produced evidence during the gap and didn’t. 

· Can’t draw inference in factor of party that could have provided the facts and didn’t.  (Galloway) 

· Can’t substitute speculation for proof. 

· Motion can be renewed after verdict within 10 days of entry of judgment.

· Constitutionality issues: 

· was there any procedure at common law to take cases from juries? 

· Demurrer of evidence

· Motion for new trial 

· Court had to face question that it’s OK to have directed verdict under first part of 7th A, but difficult under second part – “no fact tried by a jury should be reexamined…” 

· “Scintilla test” – if there was any evidence to support the verdict, then judgment as a matter of law would be inappropriate.  

· Some situations with diminished standards – eg, FELA

· Lavender v. Kerns – the mail hook case. 

· Usually courts will not grant judgment as a matter of law where there’s oral testimony that’s critical to the case.  
· Usually will go to jury.  

· Juries decide credibility issues. 

· Can be rational basis for disbelieving the testimony.   


· Directed verdict v. Summary judgment 

· Summary judgment is earlier procedure. 

· Directed verdict: post case. 

· Courts grant directed verdicts more often than summary judgments. 

Standard of review for new trial: 

· “A verdict may be set aside and a new trial ordered ‘when the verdict is against the clear weight of the evidence or is based upon evidence which is false, or will result in a clear miscarriage of justice.’” 

· Ahern v. Scholz. 

· “Trial judge’s discretion, although great, must be exercised with due regard to the rights of both parties to have questions which are fairly open resolved finally by a jury at a single trial.” 

· Only grant new trial where there has been a clear abuse of trial court’s discretion.

· Tactics & Strategy:  

· Ask for new trial at same time as judgment as a matter of law. 

· Trial court gives decision on both. 

· Then if appeal, appeals court can decide both. 

· P can conditionally cross-move for a new trial if worried about judgment as a matter of law on D’s part. 

· Risky: don’t want to admit to judge that your case is weak.  

· Could piss off the judge. 

· Costly if have to go back to court. 

· Why would trial court deny motion for judgment as matter of law but grant new trial? 

· Doesn’t believe non-movant’s evidence is so deficient that it would be unreasonable for the jury to find for that party, but convinced that verdict for non-movant is against the clear weight of the evidence. 

· What to do when P’s testimony conflicts with one of his own witnesses? 

· Guenther v. Armstrong Rubber Co. 

· Conflict of testimony – white or black wall tire, size. 

· Armstrong made 75-80% of the tires.  

· Standard of jury is “more probable than not.” 

· So suppose only evidence is that Armstrong made most of the tires.  Still hold them liable? 

· No. 

· Not fair for them to pay all the lawsuits. 

· Could get directed verdict (for Armstrong) because no evidence that this tire caused it. 

· Statistical evidence won’t get you to the jury. 

Rule 60(b)

· relief from judgment if motion made within reasonable time. (One year for mistake, new evidence, fraud) 

· For when there’s been: 

· Mistake

· New evidence

· But newly discovered evidence that should have been discovered by due diligence doesn’t allow for a new trial.
· Fraud

· “other reasons”  (not easy to get) 

Additur 
Not legal in federal cases (contra to 7th A – only applies to federal courts.) 
Accepted in some state – by statute. 

Dimick v. Schiedt (1935) 

· SCOTUS holds that it’s not fair for trial court to up the damages without P’s approval to something the P thought wasn’t acceptable.  

· Contrary to the 7th.  

· Jury wanted result; while it might be OK to diminish the amount, can’t decrease the amount. 

Remittitur 

Judge decreases amount of jury damages. 

Gasparini v. Center for the Humanities (1996) 

Application of Remittitur & Erie 

Erie Questions: 
1. is the NY “reasonable compensation” law one that should have been applied in federal court? 

a. Is it outcome determinative? 

i. Or should it have been the federal law, the “shock the conscience” test, which is a tough standard? 

b. Court: NY statute is substantive for Erie purposes – it reflected legislative determination that excessive verdicts be more tightly controlled. 

i. Court is using the Byrd test.  Weighing interests. 

2. Which court should apply the deviates materially standard? 

a. In NY, intermediate appellate court would, rather than trial court (the federal way). 

b. Court: trial court should perform function, even when apply NY statute.  Appellate court would only review on “abuse of discretion” test. 
Jury Instructions

Rule 51

· at close of evidence (or earlier as court allows), parties file written requests for instructions to jury. 

· Before closing arguments, court lets parties know which instructions they’ll use, to help parties frame arguments.
· Court can instruct before or after closing args. 

· Objections must be made before jury retires.  

· Must be specific. 

Rule 49 

· Special Verdicts & General Verdicts. 

· General verdicts & answers to interrogatories. 

· Useful because: 

· If decision reviewed, gives person reviewing a reason why jury decided as they did. 

· Lets people think case has been decided on right issues. 

· Check if answers to interrogatories are consistent with verdict.

· If not? 

· Can return to jury for further consideration. 

· Can repeat instructions. 

· Can give supplemental interrogatories. 

· Can have them do it again. 

· Not going to have a new trial unless really off track, or court will enter judgment that’s consistent with the answers to the special questions. 

· Difference between 49(a) & 49(b): 

· Rule 49(a) – small percentage of cases. 

· just the answers to the special questions.  Judge enters verdict based on answers. 

· Rule 49(b) – more often. 

· Purposes are similar.  Help the jury focus on specific questions & judge makes the decision.  If critical question not asked, each side is deemed to have waived those questions.  Judge can answer those questions based on the evidence in the trial. 


· Whitlock v. Jackson (1991) 
· Issue: do inconsistent answers from jury to special questions require additur or new trial? 
· Court: No.  

· There was no inconsistency – just because there was no constitutional violation doesn’t mean that there weren’t damages. 

· Issue: did P’s failure to object to inconsistent answers to interrogatories prior to the jury’s discharge constitute waiver of the issue? 

· Court: No. 

· But should have pointed them out.  Judge has the power to send inconsistent verdict back to the jury. 

Impeaching a jury’s verdict: 

· old rule at common law: couldn’t be attacked by testimony of juror’s, period.  

· Replaced by Iowa Rule in most situations. 

· Access to improper matter, illegal method of reaching verdict – can be proved by direct evidence.  Can impeach.  

· BUT, matters that inhere in the verdict (thought process, misunderstanding, prejudice, etc.) are not permissible. 

· Federal Rule of Evidence

· Juror can’t testify as to course of deliberation or effect of anything on juror’s mind, except for extraneous, prejudicial info. 

· Sopp: juror views scene of accident. 

· Admissible under Iowa – overt act. 

· Not admissible under federal standard. 

· Hutchinson’s case: bailiff bullies. 

· Impeachable. 

· “remember you have a job, Sam.”  Threat of outside influence.  

· Not impeachable. 

Appeals Process 

Appeals a good thing: 

· greater degree of comfort

· not subject to whims of one jury. 

But procedures should discourage meritless appeals & reduce the time judges spend on slam-dunk cases.  

Three methods to discourage: 

1. 2nd Circuit’s mediation program with a staff lawyer. 

a. Help focus issue, possible settlement. 

2. Unpublished opinions.  

a. In easy cases, without precedential impact. 

b. Anopac – affirm, no publication, and citation.  Short memo for parties only. 

i. Controversial.

3. Dispense with oral args in easy args – or when judges have had bad briefs submitted. 

a. Bart’s opposed.  He thinks oral args are fun. 

b. Last chance to answer questions. 

c. Should welcome judge’s questions.  

Final Judgment Rule
Final judgment: end of litigation on the merits – all that’s left is enforcement. 

· § 1291: Court of Appeals has jurisdiction of appeals from “all final decisions of the district courts…” except where review can be had in SCOTUS.

· §1292(a)(1): can appeal interlocutory orders of the district courts granting, continuing, modifying, refusing or dissolving injunctions, or refusing to. 

· §1292(e): SCOTUS can make up rules to provide for interlocutory decision to courts of appeals not otherwise provided for. 

· Rule 54(b): when more than one claim fro relif is presented in an action, court can direct entry of final judgment to one or more (but fewer than all) of the claims only on express determination that: 

· There is no reason for delay. 

· Express direction of for entry of judgment. 

Immediate Appeal 

Standards for Review that govern appellate courts 

I. Statutes 

a. § 1291 – Final Decisions

i. Permits appeals from final decisions.  

ii. Is basis for most appeals. 

1. can take interlocutory appeal (during case) only if it comes within a recognized exception to 1291.  OR a relaxed interpretation of 1291.  

a. Exceptions

i. § 1292(a)(1) – Injunctions. 

1. allows appeals from orders granting/modifying injunctions. 

2. legislative history: statute designed for preliminary injunctions.  Ordered entered early in case enjoining party from doing anything until case is decided on the merits.  

3. immediate appeal allowed because they dictate the outcome of the case.  (Practically, if not in theory.) (against consummating merger, for example.  Will almost always kill the deal.)  

4. Appealing denial of prelim. Injunctions.  70s – Watergate scandal, WP got Nixon tapes.  Nixon sought injunction against tapes – to protect confidential information & exec. priv.  – was denied.  

a. If no immediate appeal available?  What would have happened?  Paper would publish transcripts of the tapes.  

b. Denial would be equivalent of denying any relief.  

ii. § 1292(b) – Controlling Questions  

1. where district court certifies as discretionary matter that conditions have been met: 

a. there is a question of law to be resolved. 

b. It’s a controlling question of law. 

c. There is a substantial ground for difference of opinion regarding the resolution of that question of law. 

d. Immediate appeal may materially advance the ultimate termination of the litigation. 

2. not often used. 

a. District court has to certify that they might be wrong on cirtical issue. 

b. After DC has exercised its discretion to certify the immediate appeal, then the court of appeals must exercise its discretion to take the appeal.  

c. Final judgment rule usually makes sense; don’t want to open the floodgates to lots of interlocutory appeals. 

d. Should be sparingly applied, used only in exceptional circumstances.  

e. Cardwell – should only applied in big cases?  Not simple wrongful death cases. 

iii. § 1292(e) – Rules 

1. statute authorizes SCOTUS to prescribe federal rules that permit interlocutory appeals in situations not governed by the other parts of 1292.  

2. Two important rules. 

II. Rules 

a. 23 (f) – Class Action Rulings 

i. court of appeals in its discretion can take an interlocutory appeal from a class action ruling. (Denial or grant of class action, or the terms on which the class action will be granted.) 

1. why do we need this? 

2. new rule, 1998. 

3. Because class determinations are so important to the case – can define the case.  Can kill/make the case.  

a. Threaten Ds with bankruptcy, etc. 

b. P couldn’t afford to pay for class notice – 6 million potential members – and court required D to pay for it.  

c. The decisions here came down before rule 23(f) so the courts had to scramble in those cases to permit immediate appeal that made sense w/o a rule.  

i. Rhone-Poulon – Posner used mandamus (and was criticized for it.) 

ii. Eisen – court used collateral order doctrine (didn’t really fit).  In later case, the SCOTUS said that use of collateral order doctrine was in appropriate.  

iii. Trying to reach appropriate result.  Now we have a rule that gives the court of appeals discretion to take these appeals. 

b. 54 (b) Partial SJ 

i. allows DC to, in its discretion, to enter a partial final judgment  -- on one or more claims in the case (but not all) or on behalf of one or more parties.  

1. can enter only if it certifies that there is no just reason for delaying the entry of the final judgment.  

2. Look at fairness & also look at efficient judicial administration – general policy. 

a. Factors: 

i. How separate is the claim that’s the subject of a requested Rule 54(b) order. 

1. if appeal of that claim would involve issues that overlap other issues in remaining claims, it may be best to wait and have single appeal that can cover all of the related claims. 

ii. is it efficient to permit the early entry of a final judgment? 

1. Suppose DC has entered summary judgment for one of the Ds in complex water rights case.  D gets summary judgment.  If representing P, how would you argue that it would be efficient & fair to permit an immediate appeal? 

a. If get appeal, then later would have to try it again!  Have to discover vs. this D again.  

b. Let me get an immediate appeal.  If I win, I get this D back in the case, get him to participate in the discovery and have to try the case all at once. 

iii. Is it fair to delay the entry of judgment? 

1. Suppose in the same case as above, the court enters a 100 million default judgment vs. one of the Ds.  

a. How does D argue they should have a fast appeal? 

i. Business planning.  Real cloud hanging over the corporation.  

iv. Are there counter-claims? 

1. suppose P has won 50,000 judgment on K.  SJ. But D has a $200,000 counter-claim based on theory that the K is violation of anti-trust laws.  A lot of courts won’t give P the verdict now when the end result may be that P owes D money.  

2. Because of the counterclaim, won’t permit entry of partial judgment at this time. 

3. Existence of CC doesn’t exactly mean that the judgment will be entered. 

a. Curtiss-Wright.  

b. Careful balancing of trial judge.  

III. Judicial Doctrines 

a. Practical Finality 

i. Quakenbush – appeal from order not a final judgment when order effectively puts the litigant out of court. 

1. Insurance co gone broke, insuance commissioner brought suit against Allstate for failure to pay.  

2. Suit originally brought in state court. 

3. Because of diversity, D removed to federal court. And moved to compel arbitration. 

4. DC, in its discretion, remanded back to state court. 

5. DC agreed that it had jurisdiction(?)

6. BUT under doctrine set forth in Bereford, court declined to exercise its jurisdiction where federal court interference would undermine a comprehensive state regulatory program.  

a. Exception to normal rule, if DC has SMJ and personal jurisdiction and venue is proper, DC must take the case and decide it.  

7. After DC remanded, the case could proceed in state court.  So there wasn’t a final judgment. 

8. SCOTUS held an immediate appeal was proper because the remand constituted surrender of federal jurisdiction.  DC’s order was final in the practical sense that it put the parties out of federal court.

a. Generous interpretation of “final decision” from order that threw parties out of federal court. 

b. Collateral Orders

i. More widely used. 

ii. Permits appeal when four conditions are met. 

1. there has been a final or conclusive determination of somebody’s rights on an issue. 

2. the rights involved are separate from the merits of the case. 

a. Collateral issue to merits of the case. 

3. the order involves an important or serious and unsettled question. 

4. appeal at the end of the case will be too late for effective review.  

iii. Established in Cohen v. Beneficial. 

1. appeal from ruling in diversity case. 

2. DC refused to apply state law that required posting a bond in shareholder’s derivative action.  

3. Difficult Erie question. P. 938. 

4. SCOTUS developed order doctrine to allow it to hear and decide the Erie question.  Important, difficult, unsettled question.  Review after would be inappropriate.  If court refuses posting of bond, the protection the Ds get never goes into effect. 

iv. In Quackenbush, the four issues also applied.  Took the appeal on ground of practical finality and also could have under collateral order doctrine. 

v. Because it’s judge made in area where there are a lot of statutory exceptions, it’s not surprising that SCOTUS has increasingly talked about this doctrine as a narrow one with limitations that should be stringently applied. 

1. despite this, the appellate courts sometimes stretch to apply to cases where the law is unsettled.  

2. by taking interlocutory appeals, the appellate courts can sometimes apply essential guidance. 

vi. Discovery orders: 

1. rarely appropriate for interlocutory appeal in any situation. 

2. don’t want to interfere with DC’s handling of the case. 

3. SCOTUS has justified the lack of appeal vehicle for discovery order on the grounds that there’s an avenue for interlocutory appeal – that avenue is for party to refuse to comply, go into criminal contempt and then appeal under collateral order doctrine from order holding the party in contempt.  

a. No one really does this, except in 1st A cases, reporter protecting sources. 

b. Devastating weapon. Terrible sanctions, like depriving party of putting on evidence.  Can fine party or put in jail.  Really annoy judge. 

c. Mandamus

i. Writ. With us for centuries, back to common law of England. 

ii. Used number of ways: 

1. compel judge to perform his or her duty. 

a. Judge stopped performing as a judge.  Gave complete authority to special master.  All parties objected.  SCOTUS gave writ to force judge to perform duties. 

2. prevent judge from use of power

3. prevent clear, outrageous abuses of discretion. 

iii. BUT SCOTUS also says that it’s a drastic and extraordinary remedy, only to be used in exceptional cases. To be used only where there is a clear, indisputable right to relief and is to be used only when there’s no other means of obtaining relief. 

iv. Good safety valve only in cases where the DC has gone way, way off track and where interlocutory appeal isn’t available under any other procedure. 

1. standards not met in Rhone-Poulon case.  But judge stretched doctrine.  

v. Case: first case under federal rules where district court ordered physical exam of D.  Appellate court used mandamus to see if that was usurpation of power.  Schlagenhof – exception to general rule that don’t get interlocutory appellate review of discovery orders.  There were reasons under that case. 

1. issue – invasion of person’s privacy.  Novel issue. 

2. issue – serious unsettled question.

vi. Used to see judge named as a party – directed to judge.  Now rules amended to get rid of that.  Standards haven’t changed, but at least don’t have to name the judge as a party.  Helpful thing.  Removes stigma there.  

Standards for Review 

Once appeal, what happens? 

When federal district judge tries case w/o jury, must submit written findings of fact and law.  

Appeals courts deferential to findings of fact (only if clearly erroneous – 52(a)) 

· also presumption of correctness to findings of fact. 

· Overturned only if there’s a definite and firm conviction that a mistake has been made. 

· Findings of fact are particularly hard to overturn if based on oral testimony. 

· Due regard shall be given to opportunity of trial court to assesst he credibity of the witness. 

Conclusions of law? 

· no deference at all given to conclusions of law. 

· Appeals courts do this all the time.  Their job.  Also, tend to have more time to delegate to these questions because not tied up with day-to-day issues of trial practice. 

What about mixed questions of fact & law? 

· Factual questions – found by DC. 

· Give no deference to the DC’s analysis about law of negligence (or whatever). 

· Whether the D in this case was negligent based on application of facts of law is mixed. 

· Appellate courts give some deference to the conclusion that D was negligent.  Not as much deference as to the straight findings of facts, but more than to the law. 

· Not really defined.  “Some deference.” 

· Lesser degree also applied to findings of fact where constitutional issues are involved.  (separate area – not as much deference as findings of fact in slip-n-falls.) 

Extreme deference given to jury verdicts. 

Only if reasonable jury could not have come to the conclusion that this jury did.  True even where jury is deciding mixed questions of law and fact? 

Why? 

Two basic reasons. 

1. harder to review what jury’s doing.  Except where rule 49 is invoked, jury doesn’t write anything down. 

2. respect the black box function of the jury. Trust jury to come up with just result.  Trust is incorporated into 7th A.  Historically more suspicious.  

Where we give the judge discretion – over discovery, class action, new trial motions – appellate review is more limited. 

Standard: can reverse only for abuse of discretion.  Tough standard to meet. Most things that district judges do are within the judge’s discretion and subject to this abuse of discretion standard.  

General rule is that you can seek reversal only upon a ground that’s been raised at the District Court level.  Limited exceptions only.  


As practitioner, should raise every issue that you might conceivably want to raise on appeal.  Otherwise, courts will hold that you’ve waived your right to appeal.  

Cardwell v. Chesapeake & Ohio Railway– 

1292(b) should only be applied to big cases. 

Fourth criteria – immediate appeal must ultimately advance the litigation (instead of interrupting it.) 

Curtiss-Wright. 

Good balance, nice case.  
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