Contracts Outline – Spring 2003
Elements of a Classic Contract: 

· offer

· acceptance

· consideration

The Offer

“An offer is an expression by one party of his assent to certain definite terms, provided that the other party will likewise express his assent to identically the same terms.” 

R.2d Sec. 24

An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. 

Making an offer confers upon the offeree the “power of acceptance.” 

Beyond preliminary talk. 

What constitutes an offer? 

· Objective test: a reasonable person in the same position would think there was an offer. 

· Subjective test: did the person think there was an offer. 
Factors distinguishing an offer from preliminary negotiations: 

1. Was the language used the language of offer? 

a. “propose,” “ask,” – not good. 

b. “offer” – good. 

2. Was the proposal to one or a group? 

a. Generally, if it’s to one person, it’s more likely an offer than if it’s out to everyone.  

3. Was the proposal in response to a request for an offer? 

a. What would otherwise seem vague may seem much less so. 

4. How definite are the terms? 

a. It’s better to have enough to find a K. 

b. Do we know exactly what’s being sold and on what terms? 

5. Where is the proposal in the process of the negotiation? 

a. Look at this history, context. 

Current view: objective test.  

· if recipient would reasonably understand the communication in a certain way, and DOES understand it that way, there’s a K (unless fraud, etc.) 

An advertisement can be an offer, but not usually.  (Invitations to deal).

· whether the facts show that some performance was promised in positive terms in return for something requested – Williston

· Generally not offers, qualified by consumer laws. 
If you don’t want to make an offer, include “this is not an offer” in the language! 

· Price quotes are normally not offers – treated like advertisements.  

· But if quotes are in response from definite request for an offer, they can be (Mason jars).

Acceptance

Acceptance is the voluntary act of the offeree, whereby he exercises the power conferred upon him by the offer and creates the K. 

· after an offeror creates the power of the offer, the matter is out of his hand. 

Ways of accepting: 

· must be by some kind of voluntary act (usually by any manner or medium)
· The offeror can’t generally use silence or equivocal ambiguous acts as a way of forcing a K on someone.  

· The offeror can create conditions on the ways of acceptance, but not as much now as he could before.  

· Typically seen in time-related issues: “You can only accept by delivering a written acceptance by…” 

· Must be definite and unequivocal (so that it’s not seen as a counteroffer)

· Sometimes, starting work (acting on the offer) may be enough to prove the deal.

· Peterson v. Pattberg: have money in hand & displayed to Pattberg.  
Unsolicited items in the mail: not fair to charge for them, unless someone knows there is an expectation of payment.  Can be held to reasonable terms.  Must “exercise dominion” over something – listening to the record and forgetting it isn’t; giving the record to someone as a gift is.  

Terminating the Acceptance

· if offer accepted, you’re stuck. 

· If you have made an offer, you aren’t stuck with it if they don’t accept.  

· Can end several ways. 

· Lapse of time 

· If time specified expires

· If no time specified, courts allow “reasonable time” 

· Offeree rejects offer or comes back with “counter-proposal” 

· Death or incapacity of either offeror or offeree

· Again, use the “reasonable person” objective test: would a reasonable person in the same position think the offer was rejected? 

Consideration for Options 

· As a general proposition, unless there is a statute or consideration, or some sort of reliance (promissory estoppel), the offeror can revoke the offer. 

· Consideration can be a small amount. 

· BUT if there’s a gross discrepancy between the consideration and what’s bargained for, it’s mere pretense.  “Sham Consideration.” 

· However, it’s hard to value options. 

Enforceable Bargains are: 
· in writing 

· signed 

· purported consideration listed

· proposes an exchange on fair terms within a reasonable time. 

Bargains are not enforceable if: 
· gross disparity between value of option & consideration 

· some not enforceable if extend the time of the option – 1 penny for a year! 

· (Even if gross disparity, the deal may be enforceable if it’s a short term option and the underlying exchange is on fair terms.) 

· However, it’s a mere pretense, it’s not enforceable. 

Bilateral K: a promise for a promise. 

Unilateral K: a promise for an action.  

· only one party ever promises; if it’s accepted, the offeree only has rights if and when the K is accepted.  Never truly obligated. 

Contractor Cases: 

· Conflicting caselaw
· Baird v. Gimbel: no K created by subcontractor’s bid. 

· Drennan v. Star Paving: subcontractor’s low bid is irrevocable. 

· “promise” (judge implication)

· Expects to induce reliance. 

· Holman Erection Co: contractor who solicits bids from subcontractors doesn’t have to use them, because there’s no justified reliance by the subcontractor (prepares same bids for all generals.) 

· Options in these sorts of cases: 

· There is a bilateral K. 

· There’s an Option created.  (The consideration is: if you use my bid, I’ll agree not to revoke the offer for a reasonable time.) 

· Promissory Estoppel.  Relied on the low bid to formulate the bid.  

Bargaining at a distance
The Mailbox Rule: 

· when parties are at a distance & communication could cause delay between acceptance & offeror’s knowledge of it, there is an issue of whether the acceptance became effective on its utterance or on its coming to the attention of the offeror. 

· Is there a contract or not while the communications are flying around?  Less significant now because of modern communications. 
· In the absence of specification in the offer, acceptance takes effect as soon as it is put out of the offeree’s possession, provided the acceptance is made in a way authorized (expressly or implicitly) in the offer. 

· Burden is on the offeree to prove proper dispatch.  

· But so long as it’s deposited in the mail in a timely manner with sufficient postage, it’s generally OK. 

· Adams v. Lindsell: original mailbox rule case.  D offered to sell wool to P, provided P responded in timely manner, but because D misdirected the letter, response was delayed, and so D sold wool to someone else. 

· Policy decision: Ds are responsible for their offer.  If they weren’t held responsible, no one would want to conduct business by post.  D’s bound by offer until P’s responded to it. 

“Acceptance on dispatch, everything else on receipt.”

· Offeror is the master of his offer.  

· Can clearly dictate the terms of acceptance – hand delivered, whatever.  

· If it’s clearly stated, it can override everything else. 

The Battle of the Forms

Two basic situations: 

1. Parties reaching an oral agreement by phone & then one or both sending confirming documents that have agreement in the large part (“dickered terms”) but not in the fine print. 
a. This is the “mirror-image” problem.  Agree on all terms, then there’s a difference in the fine print. 

b. UCC § 2-207(1) handles this situation. 

2. Straight offer & acceptance: Purchase Order & Sales Acknowledgement which have different terms.  

a. This is “the terms problem.” 

b. Issue: 

i. Is there a K at all? 

ii. If there is a K, what are the terms?  Whose control? 

Governed by UCC § 2-207: 

1. A definite and seasonable expression of acceptance or written confirmation which is sent in a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 


a. Two ways of forming a K under 2-207(1). 
i. First part – up to comma after “upon.”  Have agreement on dickered/bargained terms. 

ii. Second – after comma.  Rare case – K only on assent to additional or different terms.  

2. Additional terms are to be construed as proposals for addition to the K.  Terms become part of the K unless: 

a. Offer expressly limits acceptance to the terms of the offer.

b. Terms materially alter the K. 

i. Clauses that are bad: 

1. clause negating standard warrantees – things that would cause surprise or hardship if incorporated without express awareness. 
2. clause requiring a guarantee of 90%-100% deliveries ina  case such as a contract by a cannery, where usage of trade allows for greater leeways, 
3. clause reserving to the seller the power to cancel upon the buyer’s failure to meet any invoice when due, 

4. clause requiring that complaints be made in a time materially shorter than customary or reasonable.  

ii. Clauses that are OK: 

1. clause setting forth & enlarging seller’s exemption due to supervening causes, 

2. clause fixing reasonable time for complaints, 

3. clause providing for interest on overdue invoices, 

4. clause limiting the right of rejection for defects that fall within customary trade tolerances for acceptance “with adjustment.” 

c. Notification of objection to them has already been given or is given in a reasonable time.
d. There is a bias in favor of finding that the changes were material – otherwise, why would the parties be in court? 

3. Conduct by both parties which recognizes the existence of a K is sufficient to establish a K for sale although the writings of the parties don’t.  

a. Terms of the particular K consist of the terms on which the parties agree.  

b. Applies when the writings of the parties don’t have a K, but their actions indicate that they have a K.  

c. Buyers like this a lot more than sellers.  While this seems neutral, it favors buyers. 

· Ardente v. Haran -- § 2-207 wasn’t intended to completely get rid of mirror imagine problem where mirror image makes good sense.  

· Daitom v. Pennwalt: suggests problems with the section.  Daitom accepted proposal for vacuums that didn’t work; seller’s fine print had one-year statutory warrantee which passed before Daitom found out the products were defective. Court had to do a two-part analysis to knock out the term. 
· Acceptance saying “preserve all warrantees” means statutory warrantees. 

· Terms knock each other out, so use UCC terms.  

The point of §2-207?  

· Efficiency.  For economic reasons, transactions will go through knowing that parties won’t reach real agreement on some things – so we have to handle their Ks. 

· Assuming there is a K, what terms will be included?  

Parol Evidence – Extrinsic Evidence Rule

There are four major ways of approaching extrinsic evidence.  

	Test
	Judge looks at: 
	Decision: 

	4 corners
	Writing only
	If writing appears complete, then extrinsic evidence is excluded. 


Does the writing appear complete?  


	Restatement 240 (Williston)
	Writing, Extrinsic, circumstances
	Rebuttable presumption that writing which appears complete is complete. 
Rebut by proponent of the extrinsic evidence by persuading the judge that a reasonable person would have stated the extrinsic part naturally and normally – and should be admitted.  (Tough hurdle).  

	UCC § 2-202 (from the comments) 
	Writing, extrinsic evidence, circumstances
Judge can invoke 2-202 to exclude evidence on finding that the parties intended the writing to be exhaustive and final OR if evidence isn’t credible. 
	No presumption – can offer the evidence and burden is on the person against the writing to say why it should be excluded.  
Would a reasonable person naturally & normally have included the extrinsic evidence in the writing? 

Opponent of writing tries to persuade that extrinsic certainly would have been included in the writing and should be excluded.  

	Corbin
	Any credible evidence (bring in anything) 
	Admit the evidence if the judge thinks the extrinsic happened & later writing wasn’t intended to wipe out extrinsic evidence. 


Any judge could use any test to achieve any result.  

· Extrinsic evidence includes things that happened BEFORE the K, but nothing AFTER the K.  

· The fight isn’t about whether there was a K, but about what does the K mean, and can one party bring in evidence things that were said and done before the writing was executed.  

· This is a rule of integration. 

· Policy debate: freedom of K in purest form vs. protecting weak

· Williston v. Corbin 

	Williston
	Corbin

	Personal responsibility of parties to read, write and understand
	Frailties of parties, complexities of life, imbalance of power. 

	Virtue of certainty – know what the deal is and avoid constant disputes.
	Frailties of language – it’s hard to say everything right. 

	Writings are good functions of form. 
	Transactions sometimes occur over time, not at one particular moment. 

	Juries are unduly sympathetic & emotional – looking to save the underdog. 
	Juries can ferret out the truth. 


· Executed two ways

· Motion in limine (preliminary motion)

· Summary judgment  

Ambiguous terms in the Ks – look at parol evidence to decide what the Ks meant? 

· Traynor (CA): look at all credible evidence that’s relevant to demonstrate what the language of the K means.  (PG&E)

· Mansfield: NY standards – meaning of language is that which a reasonable person acquainted with the use & custom would think it is; in the absence of ambiguity, parol evidence will not be admitted. (If ambiguous, then use credible evidence.)
General Principles of Interpretation
(Go through with E&E)

Parol evidence problems aren’t the same thing as problems of interpretation.


· parol evidence may be clearly admissible yet still pose a problem of interpretation. 

· A problem of admissibility of parol evidence may arise even though there’s no dispute over the meaning of the extrinsic term. 

· If both problems arise together, parol evidence rule operates to ID the admissible evidence of an agreement, to which principles of interpretation may then be applied.  

Ways of interpreting: 

1. Express terms

2. Course of performance

3. Course of dealing 

4. Usage of trade 

5. UCC gap-fillers.  

Jury decides if things are reconcilable. 

Course of Performance

UCC 1-203: “Agreement means the bargain of the parties in fact as found in their language OR by implication from other circumstances, including course of dealing or usage of trade or course of performance.” 

UCC 2-208 – course of performance or practical construction. 

1. where the K involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection, any course of performance without objection shall be relevant to determine the meaning of the agreement. 

2. express terms of the agreement & any course of performance as well as any course of dealing and usage of trade will be construed where reasonable as consistent with each other.  When unreasonable, express terms shall control. 

3. Course of performance shall be relevant to show a waiver or modification of any term inconsistent with course of performance. 

UCC 1-205 – course of dealing & usage of trade. 

1. course of dealing is a sequence of previous conduct between parties to be fairly regarded as establishing a common basis of understanding for interpreting their expressions & other conduct. 

2. usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.  

3. course of dealing between parties & usage of trade in vocation or trade in which they are engaged give particular meaning to and supplement or qualify terms of the agreement. 

4. express terms & applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other.  When not consistent express terms control course of dealing & usage of trade & course of dealing controls usage of trade.  

5. applicable usage of trade in the place where any part of performance is to occur shall be used to interpret the agreement as to that part of the performance.  

Cases: 
· Nankuli Paving v. Shell Oil – Nanakuli filed breach of K v. Shell because Shell didn’t protect gravel costs, as they had in the past and as everyone in Hawaii knew to do.  It wasn’t included in the K because everyone knew that was what was supposed to be done!
Gap Filling

Very common in international treaties.  

Turns on the problem isn’t likely to happen in foreseeable future AND if we try to deal with it no, we’ll screw up the negotiation. 

Old way of handling gap: courts would say there’s no deal. 

New way of handling gap: court fills in the gap. 

Problem with the new way: when court fills in the gaps, it’s imposing liability that didn’t really correspond to the intent of the parties, and that’s troublesome.  The more filling that’s done, the less clear that we’re sure that’s the parties obligation.  

Three methods of gap filling: 
1. Court may fill gap by interpreting extrinsic evidence. 

2. Court may ascertain the intentions of the parties (even if parties had no intentions).

3. Court may look at what parties would have intended if they’d addressed the contingencies. 

Sewer case – courts making up the rules.  

Review Southwest Engineering Co. v. Martin Tractor Co. 

· SW was general contractor who submitted bid for Corps of Engineers.  Got quote from Martin on generator.  Bid was accepted, then Martin tried to raise the price. 

· Court could say there’s no agreement – it’s just a quote. 
· BUT if know it’s used for a bid, can price be revoked? 

· The gap in this case isn’t fatal because UCC 2-204(3) says when there’s an intent to contract and reasonably certain basis for giving a remedy, there’s a deal.  (Check on this.) 

· Newell likes as exam question. 

Good faith 

· a catch all to indicate that the court is troubled by the facts of the case.  
· If all else fails, run to a good-faith, bad-faith argument to get out of making a hard decision. 
· Definition: 

i. UCC 1-203: “Every contract or duty within this act imposes a duty of good faith in its performance or enforcement.” 

ii. Restatement: Every contract imposes on each party a duty of good faith and fair dealing in its performance and its enforcement. 
1. easier to define relative to bad faith.  Bad faith includes subterfuge, evasions, overt actions, inactions.  

· Cases: have a common characteristic.  Agreement gives one party discretion in performance that could deprive the other party of a substantial value. 
i. Questions to ask: (From Centronics v. Genicom)

1. does agreement allow for discretion in performance tantamount to deprive one party of substantial value of K? 

2. If there is a large discretion, does evidence indicate that the parties intended to make a legally enforceable K? 

3. Has the D’s exercise of discretion exceeded the limits of reasonableness? 

4. Is the cause of the damage compained of the D’s abuse of discretion, or does it result from something else, out of their control? 

ii. Fortune v. National Cash Register: salesman selling cash registers, terminated right before they’d have to pay a large commission. 

1. Court: even in an at-will employment K, if termination is in bad faith, company will be liable.  

2. Case could have been found either way by the jury and would have been supported. 

iii. Tymshare, Inc. v. Covell

1. Motive matters in whether a court will rule that good faith is implied in the K. 

iv. Feld v. Henry S. Levy & Sons, Inc. 

1. Breadcrumb output K where manufacturer had to sell all breadcrumbs; wanted more money and when didn’t get it, stopped producing! 

a. Even if not profitable, since the D had other lines of business, he had to actually cancel the K in order to legitimately stop production. 

2. UCC: Output Ks. 

a. 2-306(1): there is a requirement of good faith. More to keep from buying too many breadcrumbs – a “reasonable” amount.  

b. 2-306(2): seller must use best efforts to supply the goods.  

v. Pillois v. Billingsley: 

1. Perfume K.  Compensation was to be whatever other guy thought was fair.  

2. Didn’t pay him anything.  Even if he was unhappy, it would have been better to pay him something.  Court was bound to find bad faith. 

Conditions

Three basic types 

1. Express conditions 

a. Written terms of the K which expressly provide that a particular duty is conditioned on occurrence of some event. 

i. In most real estate Ks, buyer’s duty to pay the purchase price is conditioned on the buyer obtaining a loan of the certain amount at a certain percentage rate.  (Protects buyer from going through with transaction if unable to get financing that makes the transaction work.) 
ii. Interpreting K language to determine if express conditions are created: 

1. Courts consider whether the K language means: 

a. A party promises to bring an event about, or 

b. The event is only an express condition precedent to the duty of the other party, or 

c. The event is both a promise and a condition, or 

d. The event is neither.  

2. Implied in fact conditions 

a. Less common

b. No express provision in the K, but the facts compel the conclusion that a duty is contingent. 

c. Duty is conditional, just because it’s the way it makes sense on the facts. 

i. Ex: grain sales K provides that seller is to devery grain to port designated by buyer.  Implied in fact condition is that the buyer designates the pot.  

3. Constructive conditions – implied in law. 

a. Where the law, through the courts, imposes on the transaction in the interests of justice, probable intention, and common sense.  Tell that a particular duty ought to be contingent on a particular event. 

i. Ex: roofing K provides that roofer will put new roof on the owner’s house using specified matierals.  Owner’s duty to pay is constructively conditioned on substantial performance by the roofer.  

Conditions are in Ks for various reasons.  

1. simple risk allocation. 

a.  Buyer doesn’t want to buy property unless he gets the right loan.  Wants to put that risk on the seller.  Buyer’s duty is conditioned: if financing not available, seller loses the sale. 

b. Condition v. convenient time of payment: in situation with owner, contractor, and subcontractor – if owner doesn’t pay, does the contractor have to pay the subcontractor?  (Yes.) 

2. quality control


a. “Conditions of satisfaction” – common in expensive Ks to condition the duty to pay on the satisfaction of architect or engineer. 

3. coerce performance. 

a. Common in insurance Ks.  Insurance company gets its premiums, notices, etc. out of consumer by conditioning its duty to pay on those events. 

b. Construction Ks – alternating constructive/ express conditions precedent.  Builder puts the foundation in and the owner pays a portion of the price.  

i. Then buyer frames house.  Another payment.  Etc. 

ii. Only first payment is unconditional – the builder takes the risk under the K of putting the foundation in. 

How to deal with conditions properly? 

· put in a section of the K that says “conditions precedent to obligation”

i. “expressly conditional” language. 

· No words of promise. 

· Recitals to explain why not a forfeiture, that oblige took the risk & why important. 

i. Recitals are gold.  Saying that “before we got into this mess, we thought about this and the other guy took the risk.” 

· Provide option to limit the degree of forfeiture. 

i. Some recovery.

· If precise language is used in one place, it should be used in all places. 

i. Otherwise, someone may find a way around it.  

ii. Be consistent.  Use the same words for the same things.  
If someone goes through with a deal when conditions aren’t met, he’s waiving the conditions.  

Express Condition cases: 

· Jacob & Youngs v. Kent 

i. Should builder eat part of the cost of a fancy house when he didn’t use Reading pipes in the plumbing? 

1. No.  (Cardozo).  

2. Courts abhor forfeiture.  

3. However, fight is over only part of the performance, not paying for the house in total.  Probably not the best result. 

· Brown-Marx v. Emigrant Savings Bank

i. Case about financing office building – had borrower satisfied the minimum rental agreement? 

1. No – and so condition isn’t met, and summary judgment for the bank on all counts.  

Interpreting the Content of Express Conditions: 

· satisfaction clauses

i. Two main ways to handle: 

1. subjective standard (matters of feeling and taste) 

a. So long as rejection is in good faith, it’s OK.

2. objective standard (financial issues, reasonable standard)

a. All P has to do is show that D’s actions were unreasonable. 


ii. Gibson v. Cranage

1. Enlargement of a portrait, contingent on D’s satisfaction with the portrait.  D wasn’t satisfied and didn’t pay.  
2. This is a subjective standard. D isn’t satisfied – doesn’t have to pay. 

iii. Forman v. Benson

1. approving buyer’s credit report. 

2. decided on another issue – seller acted in bad faith. 
How to get around an express condition: 

1. interpret it as stated. 

a. If what was done satisfies the condition. 

2. agreement with consideration to modify the K. 

a. if have an express condition in the original agreement, there’s no reason that the parties can’t sit down later and have another agreement – with additional consideration – to change or get rid of the condition. 

3. Estoppel – waiver & reliance

a. Agreement with consideration modifying K – most of the time it’s actually estoppel, which is reliance followed by someone saying “don’t worry about it.”  If they object later, they’re estopped from raising it. 

4. Waiver of non-material: 

a. Doesn’t require necessary proof of reliance.  If clearly waived something, it must be non-material (can waive proof of loss, but not the fire).

5. Election – take actions contrary to reliance on condition: 

a. We have express condition or conditions; one or more hasn’t been met.  In a position where we could say we’re not going to pay, instead start to process calim and act as if it doesn’t matter. 

6. Prevention/Hindrance

a. Someone who benefits from the non-occurrence of the condition screws things up deliberately to keep it from happening. 

7. Impossibility

8. Equitable relief/ignore it

a. If forfeiture looks huge and the court’s in the right mood, they may ignore the condition.  

Excuse & Avoidance of Express Conditions Cases: 

E.I. Du Pont v. Schlottman 

· negotiation for whole stock of fuse company to DuPont. 

· After purchase, was to pay $25,000 if satisfactory. 

· Sold before paid the money. 

· They made it impossible for the condition to be satisfied. 

· By preventing condition, doesn’t have to occur – is excused. 

Hanna v. Commercial Travelers’ Mutual

· man disappeared. 

· Wife reported. 

· Years later found body in river. 

· Court refuses to enforce accident coverage because didn’t meet condition of reporting what happened right away. 

Connecticut Fire Insurance Co. V. Fox 

· Ps owned Firebird Motel in Wyoming.  Contract for fire insurance. 

· Agent negotiated with them, got them to sign the “non-waiver.”  Told them that if they provided proof of loss by certain date, there’d be no complaint, then rejected. 
· Court: agent went beyond investigation.  Had authority to extend the time. 

Corbin on Contracts: 

· waiver of a condition by a promisor is followed usually by substantial change of position by promisee.  He will at least be induced to not perform the condition. 


· In many cases, the waiver takes place after the failure to perform has already occurred, and there is no subsequent change of position by the promisee on which to base the estoppel. 

Overriding Express Conditions to Prevent Forfeiture 

JNA Realty Corp v. Cross Bay Chelsea

· restaurant lease case.  

· Issues: 

i. Will tenant suffer forfeiture if landlord enforces letter of agreement? 

ii. If there’s a forfeiture, may a court of equity grant relief when the forfeiture would result from the tenant’s own neglect? 

1. equitable relief usually denied where there’s been willful or gross neglect. 

Analyzing these cases: 

· first ID the duty & the condition. 

· Next find the ways around the condition.  

i. If it’s an express condition, it needs to be literally performed to trigger the duty.  If just a promise, substantial performance of the promise triggers the duty.  


Express Conditions & the Law of Pleading & Procedure 

Precedent conditions: buyer will pay for hosue on condition that buyer sells his hosue first.  Duty of buyer to pay hasn’t ripened – must sell his house first.  Burden is on the seller to prove the buyer has sold his house.  

Subsequent conditions: buyer to buy house, but if is unable to sell his own house, the buyer is released from duty to purchase.  Buyer’s duty to perform has arisen, but is discharged if the buyer can’t sell his house.  Burden of pleading on the buyer.  

Implied Conditions Fixing the Order of Performance 

Simultaneous Exchange – when two full promises are promised & the K provides that they be rendered at the same time, the two promises are mutually dependent.  Said to be concurrent conditions of reciprocal duties.  

Concurrent performance – three goals courts are attempting. 

1. trying to facilitate the exchange.  

2. trying to avoid making one party extend credit to the other.  

3. what’s possible for the courts: limited tools, rules to se up.  

a. For court to come in and try to figure out what they ought to do is difficult.  

Freedom of K issue is still present: this is being done by the courts in default of the parties having specified for themselves what’s supposed to happen in a particular situation. 

Sequential Performances 

Timing of parties’ performances imposes limits on the use of constructive conditions.  One party’s duty to perform can be conditioned or dependent on the other party’s rendering a performance that’s due at an earlier time.  

Stewart v. Newbury 

· pipe fitting business.  P is contractor & builder.  

· Parties had agreement about concrete mill.  Nothing about time or manner of payment. 

· P claims about phone conversation in “usual manner.” 

· Custom was to pay 85 %

· Ds refused to pay and work discontinued.  

· Court: where K is made to perform work and no agreement is made as to payment, work must be substantially performed before payment can be demanded.  

Substantial Performance & Material Breach are two sides of the same coin.  If we decide that someone has substantially performed, they haven’t materially breached.  Conversely, if they have materially breached, then they haven’t substantially performed.  

Plante v. Jacobs

· suit to establish lien to recover unpaid balance on K price for building a home for Ds.  

· For substantial performance, the P should recover the K price less the damages caused by incomplete performance.  
OW Grun Roofing & Construction Co. v. Cope 

· Grun put roof on Cope’s home, supposed to be uniform color but had yellow streaks in it. 

· A material breach defeats the claim despite part performance.  

· Balancing test: 

i. Consider extent of non performance

ii. Ratio of money value of tendered performance to the promised performance.

Walker & Co. v. Harrison 

· dry cleaner stopped paying for his sign when Walker didn’t clean it. 

· If stop paying, you’re gambling that it’s a material breach. 
· Material breach is a question for a jury

· Restatement questions –

i. Adequacy of damage, relief, etc.  

Restatement criteria for determining material breach – 

· extent to which injured party will obtain benefit he could have anticipated

· extent to which injured party may be compensated

· extent to which party failing to perform has already partly performed or prepared for performance. 

· Greater or less hardship on the party failing to perform in terminating the K. 

· Willful, negligent or innocent behavior of the party failing to perform. 

Is a K “entire” or “severable?” 

· If there is separate consideration, separate payment – then have a severable K.  (A bunch of baby Ks.) 

· Paying in installments for different parts of work (say, a house) doesn’t make a severable K.  Just convenient payment plan. 

Material breach doesn’t necessarily entitle the aggrieved party to cancel the deal.  May initially only suspend performance and continue to stand by to accept the cure.  (K&G case).  

Improper Delivery 

What are the buyer’s rights on improper delivery? 

The UCC: 

· §2-601

i. Subject to 2-612 (installment K provisions) and unless otherwise agreed to under contractual limitations of remedy (2-718 & 2-719), if the goods or the tender of the delivery fail in any respect to conform to the K, the buyer may: 

1. reject the whole

2. accept the whole

3. accept any commercial unit or units and reject the rest. 

ii. “Perfect Tender Rule” –  if the goods or tender of delivery fail in any respect, there is a right of rejection given to the buyer. 
iii. However, there are holes in this section.  

1. Subject to provisions in 2-612, the breach of installment Ks. Different standard. 

2. “And unless otherwise agreed under the sections on contractual limitations of remedy.” 

a. 2-719 – limiting remedies in the K. 
i. clauses can override perfect tender rule, can give away the right to the perfect tender. 

3. Other limitations: 

a. Express terms of the K

b. Custom, trade usage, course of dealing between parties. 

c. “Good faith” – 2-203 provides for good faith. 

· UCC § 2-602 (1): rejection of goods must be within a reasonable time after their delivery or tender.  Ineffective unless the buyer seasonably notifies the seller. 

i. Wilson v. Scampoli: Woman can’t refuse to let dealer take TV to shop and also demand full purchase price back. 

1. 2-508 (1) – seller may seasonably notify buyer of his intention to cure the defect and may within the K time make a conforming delivery. 
2. 2-508(2) – seller may have reasonable time to substitute if buyer rejects & seller has reasonable grounds to think the tender would have been acceptable.  

What if the seller sends something they think is better? 

· classic case: buyer ordered hearing aid, new model came out and sent instead.  

i. Court: seller had reasonable grounds to think that the tender would  have been acceptable.  

ii. Seller was reasonable in thinking buyer would prefer the new one, and seller now gets additional time to find an old one. 

What if seller knows it’s not conforming (quantity defect)?
· Seller sends 498 units instead of 500 and admits as much on invoice.  Buyer is still entitled to all 500.  
· Seller is entitled to think that this is appropriate; if not, the buyer can reject, but seller still has an additional reasonable time to hunt up new cans. 

When buyer revokes acceptance of goods: 


Use 2-608

· buyer may revoke acceptance of lot whose non-conformity substantially impairs its value to him. 

i. On reasonable assumption that non-comformity would be cured & hasn’t been. 

ii. Without discovery of such non-conformity if his acceptance was reasonably induced either by difficulty of discovery before acceptance or by seller’s assurances. 
· Revocation of acceptance must occur within a reasonable time after buyer discovers ground for it. 

· Buyer who revokes has same rights as if he’d rejected them. 

· Case: Hubbard v. UTZ (potato chip case). 

i. Early attempts of samples had been rejected. 

ii. Analysis: 

1. need to determine that it’s an installment K (not a perfect tender case) 

2. 2-612 – installment K guidelines. 

a. Suppose were just samples being rejected, and seller didn’t send any more? 

i. Then seller would be in breach. 

Anticipatory Repudiation

· takes a lot to repudiate in anticipation. 

i. It’s not enough to just express doubts or problems. 

· Is this a good doctrine? 

i. Encourages parties to mitigate. 

ii. Not universally loved. 

· Courts usually rely on “reasonable grounds for insecurity.” 

i. Must demand adequate assurance of due performance (in writing). 

ii. If assured but still doubtful, can suspend performance. 

iii. Factual & fuzzy criteria. 

· Classic case: Hochster v. De La Tour (1853) 

1. P was personal attendant hired by D to go touring in Europe.  D changed mind, refused to pay P.  P couldn’t find any work until July.  

a. Issue: can the P bring his claim prior to the time when the K was due to start? 

i. Best way to argue it (not the way the P’s attorney did): 
1. want to encourage people to make Ks, so that they can plan, rely, and structure their transactions. 

2. 2-609  -- K for sale imposes an obligation on each party. 
ii. P’s attorney: 

1. P was prevented from entering into other employment during the time. 

· Another case: Hathaway v. Sabin 

i. Concert hall – snowstorm case. 

ii. Rule: Alleged aggrieved party can’t claim anticipatory repudiation on surmise, however factually justified it may seem to be that the other guy isn’t going to perform.  Need a clear statement, need facts to show it’s impossible to perform. 

· And another case: Magnet Resources Inc. v. Summit MRI, Inc. 

i. MRI had K with Summit to repair their MRIs at two locations.  Summit asked for a lot of different repairs and almost never paid. 

ii. MRI didn’t cut Summit off completely, just suspended services.  (a good thing. 

1. Could write demand letter – pay up.  (time frame – up to 30 days under 2-609).  

2. Useful UCC section – know when you’re free.  Otherwise, have to decide if a breach has occurred in such a way that the other party doesn’t have to perform.  If wrong in that assessment, then the first party could be in breach! 

Rightful Cessation

Can occur for: 

· mistake 

i. mutual or (rarely) unilateral

· impossibility of performance

· impracticability of performance

· frustration of purpose. 

Mistake: 

· “erroneous belief not in accord with the facts.” 

· If both parties share it, it’s mutual.  

· If only one party is mistaken, it’s unilateral. 

Three ways of analyzing. 

Restatement, Factors, lack of Positive Reasons to enforce. 

Restatement: 

· basic assumption on which the K was made. 

· Material effect on agreed echange. 

· Risk not allocated to injured by

· K

· Conscious ignorance (how stupid was injured party?) 

· Law. 

Factors 

· Size of the mistake (sheer size matters.) 

· Amount of consideration for promise. 

· Was there significant risk-taking? 

· Was advantage taken of the injured? 

· Underhanded dealings that don’t quite make it to fraud. 

· How stupid was the injured party? 

· How promptly was it discovered & was there a chance of position? 

· If a long time has passed, then not likely to give relief. 

Lack of Positive Reasons to Enforce

· Is this risk part of the bargain? 

· Useful to look back and ask why we’re enforcing the promises in the first place.  

· Has there been any reliance? 

· Has promisor gained anything?  (Unjust enrichment)

· Does it seem that promisor should honor his promise (morally) or is the situation beyond the scope of the promise? 

Need to distinguish: 

· Mistake is not just an improvident act – “entering this deal was a big mistake.”  That’s an error in judgment. 

· Mistake is not a misunderstanding.  

· What does buyer think chicken is vs. seller think chicken is.  That’s interpretation issue. 

Sherwood v. Walker (1887) 

Contract for sale of cow; when D discovered she wasn’t barren, he refused to sell because they were all mistaken.  

· Court: both parties mistaken. 

· Party may refuse to execute a K if founded on mistake of material fact. 

Wood v. Boynton 

Woman sold rough diamond, thinking it was worthless.  

· Court: only reasons for rescinding are fraud & mistake in fact.  

· Here the buyer didn’t know, either.  No difference between the thing bought and the thing sold. 

Lenawee County Board of Health v. Messerly

Pickles bought apartment complex for investment but had massive sewage problem.  

· Court: can’t get out of the deal.  

· Mistaken belief relates to basic assumption of the parties on which the K is made and materially affects the performance. 
· Rescission not available to party assuming the risk, and in this case, the Pickles assumed the risk. 

Noroski v. Fallet

Noroski in accident and insurance co had oral agreement that there was release of future liability.  

· Court: no meeting of the minds in conversation. 

· Is this really a mistake case? 

· Meeting of the minds – would reasonable person in position of other party thought that “I understand” means that he understood? 

Shrum v. Zeltwanger

Deposit on 134 cows, many of which turned out to be heifers and not cows. 

· Not really a mistake case. 

· Mutual mistake makes a K voidable & is reciprocal.  

· Remanded for trial on the issues. 

Unilateral Mistake (One party in error) 

Very hard to get out of this. 

· Kansas – tough luck. 

· Some courts: when other party knows or has reason to know that mistake has been made. 

· Most liberal in granting relief. 

i. Good faith (not willful or grossly negligent) 

ii. & prompt action 

iii. & material mistake

iv. & unconscionable to enforce

v. & no significant reliance on other party’s part

vi. & clear proof. 

Triple A Contractors

P made mistake on bid and tried to withdraw, but district didn’t allow him. 

· Court: unilateral mistake will not excuse performance. 

· There’s a reason for the bid bond; he forfeits it. 

· Very hardline. 

· Most courts would have gone further, and looked at if the district knew or had a reason to know mistake had been made, to let the contractor out.  

Appleway Leasing, Inc. v. Tomlinson Dairy Farms, Inc. (1979) 


Tomlinson leased truck. Wanted another truck.  Contacted re: possibility.  In calculating the lease for the new truck, Appleway screwed up the price.  Tomlinson thought there was an error and told him that the figures were short, but Appleway told him it was good. 

· should there have been a responsibility to tell anyone past the agent.

· Court: no.  He did plenty.  They’re responsible for the stupid people they hire. 


Then later, Appleway realizes and doesn’t want to be bound by the agreement.  Suing for unjust enrichment.  (Would have been better for them to get out of the lease and not go after unjust enrichment – might depend on the amount of money they’re losing.  Probably not going to put them out of business, but it was big enough that Tomlinson figured it out.) 

Other factors: 

· how negligent were they? 

· The dairy farmer figured it out and still they didn’t figure it out when he told them! 

· Factor for Tomlinson. 

· How much did Tomlinson rely on the deal? 

· Backing out now? 

· Turned in the old truck.  

· Readjust the rental payments. 

· How prompt was the mistake figured out & the right was asserted? 

· Undone another deal, traded in old truck, have a new truck, representation that they won’t hike the price….to say that not going to do the deal now is harder for the courts.  

· Coupled with the previous factors which leaned toward Tomlinson anyway, the strongest factor is that if it had been caught earlier, some courts might have been willing to say why should Tomlinson get a sweetheart deal IF in a position to say “keep the old truck.” 

How to advise Tomlinson if he comes with the deal and knows the other people haven’t figured out the cost difference? 

· Shouldn’t take the deal. 

· Negates the good faith argument to a degree. 

· This is a lot of work for a truck…offset legal fees.  Have to sit in courtroom.  

Court: Tough.  Appleway is stuck with the deal.

Generally a D isn’t liable under a K executed by him as a result of his material unilateral mistake if the P knows of the D’s mistake or is charged with knowledge of it.  Here the trial court found that Tomlinson acted in good faith.  

Impossibility, Impracticability, Frustration of Purpose

British simply talk about it as frustration and deal with it under the heading of “Frustrated Contracts” rather than try to break into separate categories. 

All involve some kind of supervening event.  After the K, something’s changed and somebody doesn’t want to perform (or can’t.) 

Impossibility: a misnomer. 

· it is possible to agree to do the impossible. 

· Not very often, but can, if someone’s stupid enough to clearly assume the risk that you can do something that it turns out can’t be done (under current tech), you can be held liable.  

· Obviously can’t get specific performance. 

· Very few cases; the most notable ones involve gov’t contracts – someone said they could do something – bid for a project – that they had the tech or were developing it and then they couldn’t.  

· Possible but very rare for someone to agree to do the impossible with no defense. 

· Related: not a good defense to say “I can’t do it.” 

· Regularly – vast majority of cases – excuse for something less than absolute impossibility. 

· Can have situations where it’s hard as hell to do something.  More expensive to do it.  Cost 5x as much, etc. 

· Doesn’t make any sense. 

· Could actually do it…but really expensive but troublesome.  

Not a good term legally.  

BUT it still suggests that it’s really hard to get out.  

Easier than it used to be, but it’s still really hard.  Courts don’t hand out excuses very often.  

Taylor v. Caldwell (1863) 

Very well known case, cocktail party case. 

Most famous case where court tries to generalize the doctrine of excuse.  

Beforehand, there were specific little things – bailments where goods were destroyed, personal service K where the person dies, etc.  


Relies on these older cases where tries to develop more generalized doctrine. 

· K where D agreed to let the Ps use The Surrey Gardens & Music Hall for four days for concert series. 

· Slight problem: Hall is destroyed by fire (not the fault of either party.) 

· Question: whether the loss which the Ps have sustained is to fall upon the Ds.  

Holding: No.  

· performance depends on the continued existence of the concert hall. 

· Without the concert hall, both parties are excused from their duties.  

Constructive condition that we can, as a court, come up with a condition on the duty – not express in the K, but nevertheless the court will imply/construct it out of the situation.  

When will the court construct it? 

What facts do we need to lead a court to do that? 

Do we know what the parties would have done if they’d thought about it? 

In most cases, the court really doesn’t know.  Maybe they’d assess it as a big risk or a small risk.  Range.

Just speculation. 


So why let the guy out of the deal?  Why does the P stuck with their reliance expenditures – advertising & preparation, etc.? (Don’t have to pay the rental.) 

What if fire just damaged interior and if put everyone on OT to get it done before the concert?

· wouldn’t be impossible.  Turns into impracticability. 

· Huge expense – probably depends on the size of the expense. 

· Current case law: tougher case for hall owner, but if expense is substantial enough, could still get off. 

Suppose Taylor hasn’t paid the printer for the advertising? 

· but printing is done. 

· Lawsuit is Printer v. Taylor.  

· Taylor says the hall burned down, I don’t want those.  

· Most courts will say the handbills have to be paid for.  K is about printing the handbills – though it’s not as wise a K, the hall is one step removed from this.  

Impracticability 

Transatlantic Financing Corp. v. United States (1966) 

Still a leading case for when these things happen. 

During the Suez Crisis, the SS Christos was prevented from going through the Suez Canal from Galveston to Iran.  Rep of Transatlantic contacted US rep (unauthorized to represent government) seeking advice.  Told him that he was expected to perform according to the terms, that he didn’t think would get extra for going around Cape of Good Hope.  


Goes around Cape of Good Hope and doesn’t get any more money for the voyage.

Elements: 

1. A contingency – something unexpected – must have occurred. 

2. The risk of the occurrence must not have been allocated either by agreement or by custom.  

3. Occurrence must have rendered performance commercially impracticable. 

“A thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost.” 

Transatlantic’s arguments: 

1. usual & customary route is via Suez. 

a. Couldn’t go that way, so be excused. 

2. $44,000 more to go this way.  

US arguments. 

1. they did it. (in a hole to start with.) 

2. poss. that canal would be closed was known before K was own. 

a. K made before the blockade, but it’s after the nationalization by Egypt of the canal zone. 

i. Any K around the ME has some potential for problems – tremendous saber rattling. 

b. should have had insurance against this – and they probably calculated this into the price.  (self-insured.) 

3. Trans is too greedy.

a. At end of the opinion, Wright says that even if he was inclined to excuse Transatlantic, the remedy they seek is the wrong remedy.  (or at least wrongly analyzed.) 

i. They had already gotten the K price and wanted to get more than K price – the extra 44 K.  

ii. Judge is thinking this looks like have cake and eat it to.   (Since K may incorporate the risk price into it.) 

iii. Transatlantic should be asking for restitution for the whole amount is that they should be excused under the K! 

1. Unjust enrichment would be reasonable value of the services that transatlantic has performed for the US, not the K price with all the profit & the reasonable value of the extra services. 

2. If it’s no K, it’s no K.  Then it’s a restitution for the whole damn thing and figure out what that’s worth. 

4. $44K isn’t very much.  Usually when this thing flies, it should be a lot more.  

5. Trans should insure – should know the risks.  Do these things regularly. 

Not easy to get an excuse.  Unexpected, unpleasant thing happen in almost any K to one side or another.  Our system based on idea that take a few hits along the way.  Must be something pretty stunning. 

Court thinks that it’s easier for the shipowner to insure here.  

( there’s a burden of drafting issue here.  Who could most easily draft to deal with this problem? 

· in this one, force majeur, excuse clauses are very common.  If Trans wants to be excused for certain catastrophes, wards, etc. 

· more common than an “even if” clause. 

· Much harder to draft having the US say “you have to perform even if this happens and even if that happens…” 

· The way these have conventionally been drafted is to say “you have to perform UNLESS” and then the excuses are set up. 

Krell v. Henry 

Coronation that didn’t happen; is D liable for renting an apartment to watch coronation when it didn’t happen. 

Should there be liability for the balance to the rent?

· Can occupy the room without the king, but if want to see the procession, have a problem. 

· No liability. 

English courts have pretty much lumped these all together under “frustration” – when new circumstances come along that frustrate the venture, that’s one category. 

In US, there’s a tendency to separate out into impossibility, impracticability and frustration of purpose.  

In Taylor v. Caldwell – can’t have the show because the hall is gone.  However, it’s possible to let the room even though the purpose for letting the room is frustrated. 

But suppose it’s a room in a hotel along the planned parade route & we’ve promised to pay for the room and haven’t met the cancellation policy. Should they be able to charge for the room? 

· distinction? 

· Landlord advertised it as a purpose of seeing it.  

· The normal rate for that room is 250 and they charged 750 for this day and we know why they charged extra…because of the coronation parade. 

Our courts are really adverse to law split…might be a good result to say liable for $250 for hotel but not for other $500.   

(Law split: Don’t stick one or the other – most of our system is one guy wins, one guy loses.  All or nothing.)  

What if it’s a foggy day and he can’t see the procession? 

· hold lessor liable.  

· Coronation happened. 

· Who absorbs the risk?  The poor guy looking at the fog. 
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